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United States seniors commit suicide at an alarming rate. Their primary killing
method: easily accessible firearms. This Note proposes that the federal government
implement strict gun controls that address the growing epidemic of elderly suicides.
These policies should emulate Australia’s, a world leader in progressive gun controls.
In the United States, the Australian policies would face a constitutional minefield. But
case law indicates regulations other than outright gun removal are likely constitutional.
Voluntary regulations— gun buybacks, self-reporting gun bans, and purchasing bans
for seniors with mental illnesses—will likely overcome constitutional challenges.
Involuntary regulations, such as Australia’s mandatory gun buybacks, would face
tougher Second Amendment tests. However, these restrictions would greatly decrease
elderly suicides and inch America toward sensible gun policies accepted worldwide.
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Ruth Bain was resting on her couch when her husband shot her to
death. She was eighty-two. Her husband, seventy-nine-year-old Joe
William Bain, shot himself after killing her. He died the following day
in a hospital near their Denton, Texas home.
Joseph Goeke feared he would need a wheelchair after suffering
from heart-surgery complications. Along with his exacerbating physical disability, he had a history of depression and alcohol abuse. His
wife found the sixty-nine-year-old dead behind their New Jersey home.
He killed himself with an old shotgun that the couple owned to
stop groundhogs from destroying their garden.
Jack and Nancy Wright were married for fifty years before Jack
killed Nancy in their Los Angeles home and then turned the gun on
himself. He left a lengthy note describing their murder-suicide pact to
end her suffering from dementia. The retired high school teachers
were “lifelong best friends,” neighbors said.
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Seniors commit suicide at an alarming rate. White men older than
sixty-five are more likely to commit suicide than any other demographic group. Often they are mentally ill, suffering from Alzheimer’s,
or other forms of dementia. Many times they also kill their spouses.
Firearms are their primary killing method. Nearly 75% of elderly
suicides involve guns. With seniors more likely to be gun owners than
any other group of Americans, the issue of elderly suicide by firearm
has turned into a public health crisis. Rather than address the problem,
the federal government has moved backwards. In February 2017, Congress repealed the Obama Administration’s rule barring individuals
classified as “mentally defective,” for purposes of Social Security, from
buying a gun. Currently, the Republican-led Congress is unlikely to
pass gun-control measures. Gun ownership remains a fiercely protected right in the United States. The federal government must find a
way to balance liberty with public safety.
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This Note proposes that the federal government implement strict
gun controls that directly address the growing epidemic of senior suicides in the United States. These policies should emulate Australia’s, a
worldwide leader in progressive gun control. In the United States, the
Australian policies would face a constitutional minefield. But case law
indicates regulations other than outright gun removal are likely constitutional. Voluntary regulations—gun buybacks, self-reporting gun
bans, and purchasing-bans for seniors with mental illnesses—will
likely overcome constitutional challenges. Involuntary gun regulations, such as Australia’s mandatory gun buybacks, would face tougher
constitutional tests. These progressive regulations would greatly decrease elderly suicides and move American gun laws toward successful
gun policies that are already accepted in nearly every other developed
country.
This Note proceeds in four parts. Part I describes the problems
facing senior gun owners. It recounts the history of gun rights for the
elderly and mentally ill in America, and explores the dangers associated with elderly gun ownership. It also details Australia’s effective,
compulsory gun regulations and explains why Australia provides a
useful comparison to the United States because of cultural similarities.
Part II lays out the current status of the Second Amendment. Then it
assesses the effectiveness and the constitutionality of three potential
United States gun regulations aimed at preventing elderly suicide. The
analysis advances from least restrictive regulation to most restrictive
regulation. It begins with seniors reporting themselves or voluntarily
turning over their firearms to the government. It moves to President
Obama’s repealed regulation, which was a more restrictive approach
that marked an important first step in curbing elderly suicide. Last, the
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analysis evaluates Australian-style mandatory gun buybacks for seniors, and asks whether the United States has the constitutional precedent or cultural willpower to enact such stringent regulations. Part III
recommends the United States apply a mix of President Obama’s failed
approach and more progressive Australian policies to keep guns away
from seniors who pose a danger to themselves and those around them.
Part IV provides a brief conclusion.

I.

Background

A.

Gun Regulations in the United States

Americans love guns. Despite having less than 5% of the world’s
population, the United States has between 35% and 50% of the world’s
civilian-owned firearms. It ranks first in guns per capita.
But the United States is no longer the Wild West. Federal and state
laws regulate gun ownership, purchases, and carrying rights. While
the federal government provides a minimum standard for gun regulations, most controls exist at the state level, with New York, California,
Illinois, New Jersey, Massachusetts, Maryland, Hawaii, and Rhode Island being the most restrictive.
Federal law prohibits certain people from owning firearms. The
list includes those with particular criminal records or mental illnesses;
drug addicts; immigrants without legal status; veterans who left the
military with a dishonorable discharge; anyone with a permanent restraining order keeping them from a partner or a partner’s children,
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among others. There are minimum age requirements for gun ownership, but there is no maximum age after which one may not buy or
own a gun.
The Federal Gun Control Act of 1968 is the most relevant regulation for elderly gun owners with dementia or other mental illnesses.
The act bars ownership by anyone who has been adjudicated as “mentally defective” or who has been committed to a mental institution.
Most people with serious mental illnesses never receive such adjudication, and those who do can petition courts to reverse it. Many mass
shootings have been carried out by people who were recognized by
those around them as being deeply disturbed, yet owned guns legally.
The federal government also regulates gun purchases. Licensed
gun dealers must conduct a background check through an F.B.I. database to see if the customer is among those prohibited from owning a
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gun. Some states have tougher background checks than the federal system. For example, some states require background checks before private sales, like those at gun shows, while others require a license or
permit to own a gun. Most do not.
Federal law no longer bans the sale of high-powered weapons.
From 1994 to 2004, federal law outlawed the sale of many types of assault rifles and high-capacity magazines, but the law expired and has
not been renewed. A few states have assault-weapons bans that remain
in place.
Laws on carrying weapons vary across states. A few states do not
require a permit to carry a concealed gun. But most states require a
concealed-carry permit, and the majority of those states grant the permits automatically to legal gun owners. States also differ in their rules
on gun possession in specific settings, like school campuses and houses
of worship.
Seniors with mental illnesses abide by different laws in different
states. Currently, thirty-four states (and the District of Columbia) prohibit, in varying degrees and for varying periods, the mentally ill from
possessing firearms in some form, while twelve states prohibit the mentally ill from obtaining a license to carry a concealed weapon. Four
states have no laws prohibiting the possession of guns by the mentally
ill. No law, however, addresses the diminished capacity in an elderly
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person who owns a firearm that he or she bought when he or she was
younger.
47

B.

Aging Gun Owners Face Mental Illnesses

The average American is getting older. With age comes the increased chance of mental illness, a primary factor in elderly gun suicides. In the next few decades, the United States will experience unprecedented growth in the elder population. By 2050, the population
of people sixty-five and older will be an estimated 83.7 million, almost double the estimated population of 43.1 million in 2012. The
growth reflects a pattern of increased life expectancy. For instance, in
1913, the average male lived fifty years, while the average female lived
fifty-three years. By 2013, the average male lived seventy-six years,
while the average female lived eighty-one years.
With an older population comes more of age-related mental illnesses. The aging process can cause significant cognitive decline. Dementia is one of the most common threats leading to mental decline.
In fact, experts estimate that dementia is present in approximately 5%
to 10% of people sixty-five and older, and 30% to 39% of people eightyfive and older.
The term “dementia” describes symptoms such as mental confusion, memory loss, personality changes, confusion, disorientation, and
intellectual impairment. Alzheimer’s disease is the most common
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form. There are, however, lesser known disorders, such as Alcohol
Abuse Associated Dementia and Lewy Body Dementia. Even common
physical health conditions, such as high blood pressure, high cholesterol, diabetes, and heart problems, can result in dementia. Regardless
of the clinical diagnosis, dementia and cognitive impairment statistics,
as they relate to aging, are grim. Although dementia before the age of
sixty is rare, the rate steadily climbs as one ages. By seventy-five, the
rate is about 10%. By eighty, the rate is 20% to 30%. At ninety, the dementia rate is between 30% to 50%.
The symptoms of dementia raise questions about the sufferer’s
ability to adequately own and maintain a firearm. The initial symptoms
appear gradually, and include forgetfulness, difficulty in remembering,
and impaired judgment. In the advanced stages, a patient suffers what
is known as “uncharacteristic and increased aggressiveness,” which
can result in violent behavior. As more Americans age and suffer from
dementia, gun owners with diminished capacity will increasingly become a public safety issue.
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C.

The Elderly: America’s Top Gun Owners

Perhaps no group of Americans loves guns more than the elderly.
Those sixty-five and older have the highest rate of gun ownership in
the United States. About 27% of Americans sixty-five and older own a
firearm, compared to 16% of eighteen to twenty-five year-olds. Among
the nearly 38 million Americans sixty-five and older, an estimated 17.5
million own a firearm, and about 11 million of these owners own a
handgun. Availability—the access to a gun—is more prevalent among
the elderly persons than younger groups. Roughly 37% of people sixty68
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five or older live in a home with a firearm, compared to 25% of those
thirty or younger. That means more than a third of seniors have easy
access to guns.
Some seniors also arm themselves outside the home. From 2006
to 2010, a review of applications for concealed-carry permits in Kansas
documented a concentration among older persons: although people
sixty and older made up 18% of the adult population, they accounted
for 31% of the permit applications. Media reports also have noted an
increase in elderly citizens applying for concealed weapons.
Why do the elderly carry guns? Many handgun owners say that
self-protection is their primary reason for having a gun. Despite being
far less likely than younger people to be the victim of a violent crime,
studies show fear of crime is high among the elderly.
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D.

Elderly Gun Owners and Gun Violence

Suicide is the top gun-violence issue among the elderly. In 2005,
more than 5,000 people sixty-five or older committed suicide with a
gun. Elderly men commit far more firearm suicides than elderly
women. Firearms, however, also contribute to suicides among elderly
women. From 1990 until 2005, when suicide-by-poisoning rates decreased, firearms became the leading cause of suicide among elderly
women. Suicide among the elderly is higher, as is gun ownership, in
rural areas.
Often, elderly suicides and homicides happen together. Murdersuicides among people older than fifty-five increased from 21% in 2002
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to 25% in 2011 of the total murder-suicides in the United States. Researchers estimate that twenty older Americans die each week from
murder-suicide. A firearm is the weapon of choice in 85% of the cases.
Moreover, 92% of murder-suicides with a victim older than sixtyfive involve intimate partners, most often a man killing his female partner. Incidents are sometimes characterized as mercy killings in which
one or both partners decide to end their suffering, often from long bouts
of illness. The killers often are depressed, and the homicides frequently
come after a major crisis. Murder-suicide among the elderly might be
out of desperation, compassion, or the result of long-standing domestic
violence.
This is not to suggest elderly people are more violent than their
younger counterparts. Elderly people commit far fewer gun homicides
than other age groups and make up a small percentage of total homicide offenders. People sixty-five or older made up merely 1.9% of the
15,670 suspects in homicides committed in 2009 in the United States.
Nevertheless, elderly people who commit homicides are more likely
than younger age groups to kill with a gun.
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E.

Australia: America’s Cultural Cousin

The world’s most progressive gun ban exists in Australia. Since
the country outlawed semi-automatic weapons in 1996, it has seen a
massive reduction in gun deaths, including suicides among the elderly.
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Australia’s cultural similarities with the United States make its
gun controls a useful comparison. Both the United States and Australia
are former colonies of the United Kingdom. Thus, the countries share
legal and cultural frameworks that helped shape their views on firearms. Like the United States, Australia boasts a federalist system consisting of national and state governments. Similarly, Australia’s federal
government is divided into three branches: judicial, legislative, and executive. Australian lawmakers deal with the same issues seen in America, such as checks and balances and the enduring questions involving
states’ rights.
Australia’s colonial period was also similar to the United States.
Australia inherited a large, indigenous population and experienced a
frontier phase similar to the American Wild West. For these reasons,
Australia’s gun culture mirrors the United States’. It remains in the toptier of all nations in terms of gun ownership—in sixteenth place—
though it has never approached first-place United States.
Modern Australians’ political philosophy resembles conservative
America. Australians pride themselves on a rugged individualism, are
conservative compared to Europeans, and dislike government involvement in their affairs. Those attributes align with traditional American
right-leaning viewpoints.
Despite the similarities, Australia has found unprecedented success reducing gun violence. On May 10, 1996, a gunman shot and killed
thirty-five people and seriously wounded eighteen at Port Arthur, Tasmania. Less than two weeks later, the conservative-led national government pushed through uniform gun-control laws in cooperation with
the country’s six states and two territories. The National Agreement
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on Firearms all but prohibited automatic and semiautomatic assault rifles, strengthened licensing and ownership rules, and created a gun
buyback program that took 650,000 weapons out of public circulation.
Gun owners needed a genuine reason for owning firearms, such
as recreational shooting and hunting, gun-collecting, or sport shooting
with a valid membership to an approved club. Self-protection is not a
genuine reason.
Australia’s gun prohibitions have been a success. In an often-cited
study, two leading gun-death statisticians found “the buyback led to a
drop in the firearm suicide rates of almost 80%, with no significant effect on non-firearm death rates.” The study found suicides dropped
from 2.2 per 100,000 people in 1995 to 0.8 per 100,000 in 2006. Firearm
homicides dropped from 0.37 per 100,000 people in 1995 to 0.15 per
100,000 people in 2006. Those are reductions of 65% and 59%, respectively.
The numbers concerning gun deaths and the elderly are also encouraging. Suicide rates involving firearms among those fifty-five and
older decreased after the gun buyback. At the same time, suicide rates
by hanging increased, but not enough to equal the amount of firearm
suicides before the buyback. Thus, the gun ban was instrumental in
decreasing gun suicides.
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II. Analysis
A.

The State of the Second Amendment

An understanding of the current status of the Second Amendment
is critical to evaluating potential gun regulations. Gun control measures
must avoid Second Amendment roadblocks to be enacted. In general,
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the Bill of Rights does not consider rights to be absolute. And the Supreme Court, in interpreting constitutional guarantees of rights, has repeatedly said rights are not absolute. The Second Amendment “right
to keep and bear arms” was never formally declared to be a personal
right from the time it was added to the Constitution in 1791. The almost universal understanding was that the right only applied to state
militia organizations, like the modern National Guard. In 2008, however, the Supreme Court ruled in D.C. v. Heller, that the right was a personal right, conferred by the Second Amendment to help assure a right
of self-defense.
But the Heller decision left open exceptions to the personal right.
Indeed, the majority explicitly said: “Like most rights, the right secured
by the Second Amendment is not unlimited.” The opinion cited a “historical tradition of prohibiting the carrying of dangerous and unusual
weapons,” and it added that nothing in the decision casts doubt prohibiting such weapons, or on the power of legislatures to adopt “reasonable” restrictions on the Second Amendment right.
Thus, many gun regulations turn on whether they are a “reasonable” restriction. The Court’s interpretation of the Fourth Amendment
demonstrates its understanding of “reasonable.” The Fourth Amendment protects against “unreasonable searches and seizures.” The
Court has interpreted “unreasonable” in interpreting what searches
and seizures it does not allow, and has found various police practices
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are reasonable. For example, the Court allows police to make searches
when they do not have a court-approved warrant if the public need is
strong enough.
The broad interpretation of “reasonable” can be applied to gun
regulations. So far, the Court has found just one kind of gun control
that it has declared to be unreasonable and therefore a violation of the
Second Amendment: a total ban on possessing a handgun, in any place
and for any purpose whatsoever. But the Court said it struck down the
ban to only protect the right to have a gun in one’s home for self-defense. That means no definitive rights have been recognized outside of
owning a gun in one’s home for self-defense.
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B.

Voluntary Gun Buybacks and Self-Reporting

Before analyzing more controversial restrictions, a logical starting
point is provisions that do not implicate the Second Amendment. Two
potential regulations that avoid constitutional concerns are voluntary
gun buybacks and allowing seniors to self-report themselves as incapable of owning a gun. Both have the benefit of removing guns from seniors’ hands before debilitating mental illness sets in. Unfortunately, neither type of regulation adequately targets senior gun owners.
Gun buybacks in the United States began in the 1970s. Most follow a similar script. Government officials offer incentives, such as cash
or gift certificates, in exchange for weapons. On the day of the buyback, gun holders hand over their weapons to the police, no questions
127
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123. See id. (discussing the “reasonable expectation of privacy test,” the Court
found all searches and seizures under Fourth Amendment must be reasonable. Reasonableness is the ultimate measure of the constitutionality of a search or seizure.
Searches and seizures with a warrant satisfy the reasonableness requirement. Warrantless searches are presumed unreasonable unless they fall within a few exceptions.).
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asked. The police keep the guns that were stolen or used to commit a
crime. The rest are destroyed for scrap metal.
Gun buybacks have largely failed. Research shows the guns featured in the buybacks are not those typically used in violent crimes.
Moreover, the results suggest those most likely to commit violent
crimes are the least likely to voluntarily turn in weapons. Most importantly, gun buybacks typically target young males in inner cities.
There is little evidence that a gun buyback would compel seniors most
likely to commit violent crimes to hand over their weapons.
For buybacks to work, the program would need to be advertised
toward seniors. For example, a police department could partner with
the American Associated of Retired People—one of the United States’
largest lobbying groups—to educate members about gun buybacks.
Mailing a pamphlet with information about the buyback and the dangers of elderly gun ownership could encourage seniors to participate.
Another problem with buybacks is that they do not take place near seniors. To remedy this, police departments might consider offering buybacks in neighborhoods with large senior populations or holding buybacks in senior-living communities. Still, it seems unlikely enough
seniors would participate to make a dent in the alarming number of
suicides and murder-suicides.
Another non-controversial gun policy is self-reporting. For this,
the federal government would allow seniors to report themselves to the
National Instant Criminal Background Check Database. If seniors fear
their capacity to own and safely operate a gun is diminishing, they
could inform the federal government and add their names to the no130
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sell list. Congress could easily implement this proposal by making minor changes to the current national-background-check legislation. Further, the proposal raises no constitutional issues because Second
Amendment rights can be voluntarily waived.
Buybacks and self-reporting plans can gain traction. One study
showed that close to a third of the general population and more than
40% of those with previously diagnosed mental health concerns indicated they would be willing to add their names to such a list. The study
did not distinguish among age groups, so it is not clear how seniors
responded, but the results are promising. The proposal, however,
would likely face public-awareness issues similar to gun buybacks and
would need a strong advertising campaign to encourage participation.
Still, the voluntariness of the proposal means many seniors may not
sign up. While the self-ban could potentially save a few lives, it is not
likely to decrease gun ownership in a way that beats back the epidemic
of senior suicide. Further, the proposal only stops seniors from buying
guns. It does not take away guns from those who purchased them years
before and are now losing the ability to safely own and operate firearms. To fight senior suicide, stricter regulations are necessary.
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C.

President Obama’s Repealed Gun Restriction

In May 2016, President Obama proposed a regulation that would
ban selling guns to seniors deemed as “mentally defective” by the Social Security Administration. Unlike gun buybacks or self-reporting,
the ban was not voluntary for those who receive Social Security and
thus took regulations a step further. If they wanted Social Security
payments, seniors with psychiatric disabilities no longer had a choice
about their right to own a gun. Though it has been repealed, the ban is
a critical starting point for understanding potential gun regulations in
144
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the United States. The ban provides insight into the type of gun regulations that would likely be introduced in the future. Thus, the effectiveness and constitutionality of the ban is worth analyzing before considering stricter regulations.
The law likely would have survived constitutional challenges, despite heavy protest from gun-rights supporters. Yet, medical researchers and law enforcement officials are split on whether the regulations
would have enhanced public safety. Many mental health advocates
fear regulations based on mental diagnoses would contribute to the
stigma of seniors with mental illnesses being prone to violence—a conclusion many scholars refute —without improving public safety.
These policy perspectives must be considered before pushing for more
stringent, Australian-style gun regulations for seniors.
146

147

148

1.

149

THE SOCIAL SECURITY GUN BAN

Obama issued the proposal as part of his broader plan—created a
month after twenty-year-old gunman Adam Lanza killed twenty children and six adults at Sandy Hook Elementary School in Connecticut—
to use executive actions to close gun-law loopholes.
The ban had a basic premise: Social Security beneficiaries with
psychiatric disabilities who are assigned a money manager for their disability benefits would be reported to the FBI’s background check database as people ineligible to purchase firearms. The regulation was
150
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built on the National Instant Criminal Background Check Systems Improvement Act of 2007. The background check system gets its records
from local, state, and federal police agencies, and many mental-health
authorities. The Veterans Administration sends in records too, and
about 177,000 veterans and survivors with mental health disorders and
benefits are in the gun-check system. The Social Security Administration does not report its beneficiaries.
Under the rule, the Social Security Administration would have
provided an individual’s name, date of birth, gender, and Social Security number to the Justice Department for inclusion in the gun-check
database. In addition to being labeled mentally defective, the recipient
needed to meet two other factors: the recipient must have filed a claim
for disability and the recipient must have been older than eighteen.
The administration did not confiscate firearms already owned by those
deemed mentally defective. Instead, they created a no-buy list with the
collected information.
Being included on the no-buy list did not mean recipients were
permanently prohibited from purchasing firearms. The rule provided
an appeals process. Affected recipients could apply for a “request for
relief” to be removed from the no-buy list any time after the proceeding
at no charge. The recipient could submit evidence to support the request for relief. The evidence is reviewed by an impartial decision152

153

154

155

156

157

158

159

160

161

162

163

152. NICS Improvements Act of 2007, Pub. L. 110-180, 121 Stat. 2559, 2561, at tit.
I, § 101 (Jan. 8, 2008) (codified at 18 U.S.C. § 922). The Act builds on the Brady Handgun Violence Prevention Act that allows the attorney general to establish a national
system for instantly checking prospective handgun purchasers. See Pub. L. 103–159,
107 Stat. 1536, (Nov. 20, 1993).
153. See FEDERAL BUREAU OF INVESTIGATION, NATIONAL INSTANT CRIMINAL
BACKGROUND CHECK SYSTEM (NICS) OPERATIONS, 2014, at 1 (defining the NICS Index, “a database created specifically for the NICS, contains information contributed
by local, state, tribal, and federal agencies pertaining to persons prohibited from
receiving or possessing a firearm pursuant to state and/or federal law”).
154. Zarembo, supra note 146.
155. Id.
156. Implementation of the NICS Improvement Amendments Act of 2007, 81
Fed. Reg. 27059 (proposed May 5, 2016).
157. Id.
158. Id.
159. Id.
160. Id.
161. Id.; see id. at § 421.150(b).
162. Id.
163. Id. at § 421.151.

168

The Elder Law Journal

VOLUME 26

maker who was not involved in making the original mental-defective
determination. The evidence includes a relief application form, a current statement from the recipient’s primary mental health provider that
assessed the applicant’s mental health status for the past five years, including a statement addressing whether the recipient has ever been a
danger to himself or others, and whether the recipient would pose a
danger to himself or others if he or she could purchase firearms and
ammunition. The impartial decision-maker also reviews the recipient’s criminal history. An applicant who is denied relief can appeal in
federal district court.
The Obama administration said as many as 75,000 recipients each
year with mental health issues would have been legally prohibited
from buying firearms. But the regulation never got off the ground.
Two weeks into Donald Trump’s presidency, Congress voted to repeal
the law.
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2.

THE SOCIAL SECURITY BAN AND THE SECOND AMENDMENT

President Obama’s proposal raised Second Amendment concerns.
It teed up a question that has vexed courts and lawmakers: how extensive is the Second Amendment’s protection of gun ownership rights?
While the answer to that question remains far from clear, the Social Security proposal likely would have passed the Second Amendment test
outlined by the Supreme Court.
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The Supreme Court’s language in Heller points toward the Social
Security ban being “reasonable.” The Court explicitly mentions “prohibitions on the possession of firearms . . . by the mentally ill,” as a valid
prohibition. In fact, Justice Antonin Scalia wrote that the rule is one of
the “longstanding prohibitions” that stops the Second Amendment
from being an absolute right. The rationale for linking legal gun restrictions to severe mental illness rests on several historical assumptions. First, the law assumes that serious mental illnesses, of the sort
that landed people in mental hospitals against their will, were strongly
and causally associated with risk of violent behavior. Second, it assumes that people with these dangerous mental health conditions
would inevitably come to the attention of psychiatrists, who could then
reliably discern risk of violence and would confine the appropriate patients to a mental hospital. Third, it assumes that discharged involuntary psychiatric patients would always carry with them some risk of
relapse of their dangerous mental health conditions and thus should be
prohibited indefinitely from obtaining firearms. The fact that the
Court explicitly mentions mental illness as a constitutional example of
gun regulations signals there is likely no Second Amendment issue
with the Social Security proposal. Judging by the Court’s language,
the Social Security ban on seniors deemed “mentally defective” from
purchasing firearms was reasonable.
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3.

THE SOCIAL SECURITY BAN AND EQUAL PROTECTION

The law also likely would have survived an equal protection
claim. Some critics argued that singling out seniors who receive Social
Security benefits would violate their equal protection rights under the
Constitution. But such a charge was derived from a fundamental misunderstanding of the proposal. The proposal did not single out age
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groups, nor did it categorize and treat individuals who are similar situated differently. Thus, it would not have violated the Equal Protection Clause.
Equal protection rights are rooted in the Fifth and Fourteenth
Amendments. The Fifth Amendment component applies to the proposal at issue because it governs what the federal government can do
to citizens. The amendment states: “No person shall be deprived on life,
liberty, or property, without due process of law.” In Bolling v. Sharpe,
the Supreme Court read equal protection rights into the Fifth Amendment’s due process clause. The Court reasoned it would be unthinkable that the Constitution would impose a lesser duty on the federal government than on the states, which are prohibited from violating the
equal protection rights embedded within the Fourteenth Amendment.
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Depending on the alleged violations, courts use different standards of review to determine equal protection claims. Claims involving
religion, race, national origin, or fundamental rights receive a strictscrutiny review, which means the government’s proposal must be narrowly tailored to serve a compelling government interest. The Social
Security proposal would not have received strict-scrutiny review, since
it was established in Heller that purchasing firearms is not a fundamental right and no other category could be implicated by the government
classification. The next standard of review is intermediate scrutiny, in
which the government’s action must be substantially related to an important interest. Thus far, only equal protection claims involving gender receive this standard of review, so the Social Security proposal
would not have been implicated. Thus, a challenge to President
Obama’s proposal would have received the third standard of review:
rational review. Rational review encompasses all equal protection
claims that do not trigger strict or intermediate review. Under rational
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review, the court must find the federal government’s measure is rationally related to a legitimate government interest. Courts almost never
strike down equal protection claims under rational review. This lax
standard places the burden on the plaintiff to prove an underlying discriminatory intent. That would have been bad news for challengers of
the Social Security provision.
Challengers looking to invalidate the Social Security proposal for
an equal rights violation would have run into roadblocks. First, they
needed to sufficiently allege the federal government has made a discriminatory classification. Age has been recognized as a possible classification. In this case, however, the challengers might not even have
been able to state a claim. The government would argue the Social Security proposal does not classify based on age. The criteria used by the
government to decide if a person receiving benefits is mentally defective includes beneficiaries who have filed a claim for disability. The
criteria, however, allows for the government to inspect anyone older
than eighteen who fits the mental-defective designation. That means,
in theory, the government could restrict an eighteen-year-old from purchasing a firearm if that eighteen-year-old met the other four classifications under the proposal. This likely eviscerates any possible equal protection claim. A challenger could have argued that the government will
never actually use the Social Security provision to restrict an eighteenyear-old—other federal background laws might relate to that person—
and thus the law affects only seniors, but the mere fact that an eighteenyear-old could be prohibited under the law destroys the equal protection claim based on age.
Even if a challenger states a sufficient claim, a court would not
have found an equal protection violation in the proposed regulation.
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Rational basis review is a lax standard. A court must only find the government’s age-based classification is rationally related to a legitimate
government interest. The Supreme Court has ruled a much more stringent age-based classification is valid. In Gregory v. Ashcroft, the Court
considered whether a Missouri law requiring state judges to retire at
seventy violated the Age Discrimination Employment Act, which
makes it unlawful for an employer to discharge any individual older
than fifty because of his or her age. The Court ruled the mandatory
retirement age was valid because it was rationally related to the government interest in keeping sharp judges on the bench. If maintaining younger-than-seventy-year-old judges is a legitimate government
interest, than keeping guns out of the hands of Social Security recipients
with mental disabilities is a rational interest, especially considering the
Supreme Court explicitly mentioned restricting guns from the mentally
ill as a legitimate example of a valid firearm prohibition. The government would have argued mentally ill seniors should not be able to buy
guns. Precedent supports this as a legitimate government interest.
Thus, an equal protection challenge to the Social Security proposal
would have failed.
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4.

THE SOCIAL SECURITY BAN AND THE PROCEDURAL RIGHT TO
DUE PROCESS

Another potential constitutional issue with the proposal was
whether the decision-making process underlying the rule violates the
Fifth Amendment right to procedural due process. Since a recipient receives an adjudicatory process and has the opportunity to appeal, the
Fifth Amendment due process right is likely not implicated and the
proposal is therefore constitutional.
The Fifth Amendment states: “No person shall be deprived on life,
liberty, or property, without due process of law.” The Supreme Court
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applies different procedural due process standards in different situations, but, generally, the rule is that the government must provide a
citizen with notice and a hearing. The government provides both in
this case, and avoids constitutional issues.
The government provides written notice to the recipient once the
adjudication on whether they can purchase firearms begins. Thus, recipients can protest the adjudication before their names are shared with
the National Background Check System and added to the no-buy list.
One could argue that since the recipient is mentally defective, he or she
is not capable of protesting. The recipient, however, has already established a financial dependence on another individual to help with Social
Security. The government would send notice to that caretaker so the
recipient would have complete notice of the potential regulation.
The government also provides a hearing. A recipient who challenges the results of the adjudication or wants to be removed from the
ban list can request to be removed and also request a hearing. The law
also allows recipients to file a petition seeking judicial review if a request to be removed from the list is denied. Therefore, the government
provides both notice and a hearing, and thus adequate procedural due
process.
The Social Security proposal to limit some recipients from purchasing firearms does not seem to violate the Second Amendment or
the Fifth Amendment. Thus, it seems to pass constitutional muster. The
bigger question is whether it would have cut down on elderly violence
and therefore serve as a building block for future gun regulations?
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5.

WOULD THE SOCIAL SECURITY BAN REDUCE ELDERLY VIOLENCE?

The constitutional issues surrounding the proposal seem to be settled. What is less clear is whether the proposal would reduce gun violence among seniors. Research suggests it could. But, for a future proposal such as the Social Security ban, the costs of enacting it could
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include stigmatizing those with mental illnesses, a majority of whom
are no more prone to violence than those without mental illnesses.
Recent research indicates keeping guns out of the hands of seniors
will reduce the risk of suicide, which affects seniors at a level higher
than the average population. A recent study in Switzerland found that
a long-term decrease in the suicide rate was attributable to an army reform that halved the number of firearms available in the homes of former military reserve personnel. Moreover, it was estimated that only
about one in five of the prevented gun suicides resulted in a substitution of suicide by other means.
The research in the United States has not been as extensive as
overseas. But, several studies point to gun ownership among the elderly greatly affecting suicide rates. A study of state firearm regulations
from 1996 to 2004 found gun permit and licensing requirements significantly reduced suicide among males. Another study examined the effects of the Brady Law, which mandated federal background checks on
firearm purchasers, and found that background checks and waiting periods in all states significantly reduced suicide among those older than
sixty-five.
Despite its potential effectiveness, mental health advocates are
weary of such a ban. They fear it could set a precedent that restricts
other rights for the mentally ill. They argue that accessing a representative Social Security payee is a common procedure for people with
a wide variety of cognitive, developmental, and psychiatric disabilities. It means the Social Security recipients designate a friend, family
member, or other person to assist them in managing their finances.
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Some mental health advocates argue a representative payee does not
imply an individual is incapacitated. Instead, a representative payee
is often used as a less restrictive alternative to a court declaration that
an individual is incompetent to manage his or her own affairs. Representative payees are used in a variety of circumstances—from an aging
grandmother delegating finances, to an autistic young adult, or a middle-aged man with an anxiety disorder. Most choose a representative
payee to help make sure their rent and utility bills get consistently paid
on time. Mental health advocates say little research supports the premise that seniors who use representative payees, for reasons of mental
impairment or any other, are more likely to be perpetrators of gun violence than members of the general population. The statute authorizing
representative payees explicitly allows people to make use of the program “regardless of the legal competency or incompetency of the qualified individual.” Thus, mental health advocates say there is scant evidence that seniors who use representative payees are dangerous and
deserving of losing their rights to purchase a gun.
The public policy arguments surrounding Obama’s failed proposal are not moot points. They are likely to resurface when another
gun proposal emerges. Moreover, the research that indicates the Social
Security purchase ban could reduce some elderly suicides is encouraging but does not seem to predict a steep enough decline in elderly suicides. After all, at most 75,000 seniors would be affected by the ban;
an estimated 17.5 million seniors own guns. The federal government
must be more proactive in stopping senior suicide. Rather than to
simply restrict buying, it should remove guns from seniors who can no
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longer safely own them. For guidance, the federal government should
look to Australia.
D.

Australia’s Gun Laws and Involuntary Gun Restrictions

Australia ushered in the world’s most progressive firearm laws
when it passed sweeping regulations in 1996. This section explores
whether two primary provisions of the laws—a requirement that a senior purchaser have a genuine reason to buy a gun, and a mandatory
gun buyback program for elderly with mental illnesses—are constitutional in the United States. The answer: likely not. Despite Australia’s
cultural similarities, the United States Constitution, particularly the
Second Amendment, looms as an imposing barrier to compulsory gun
regulations. Moreover, public sentiment and established cultural
norms in the United States would likely block politicians from proposing such laws. It is useful, however, to analyze the Australian provisions in the United States’ constitutional context to identify the hurdles
such regulations would face and attempt to find legal grounds for future gun regulations aimed at seniors.
228

229
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1.

AUSTRALIA LACKS A RIGHT TO BEAR ARMS

Before analyzing Australian law, it is critical to identify the differences between the hurdles a gun bill faces in Australia compared to the
United States. Notably, a gun law in Australia faces no Second Amendment-type barrier. Australia’s constitution contains no bill of rights. In
addition, their constitution does not contain an explicit individual right
to bear arms. The country’s gun advocates have pointed out it is possible to have constitutional rights without explicit text providing those
rights. They claim the High Court (Australia’s version of the Supreme
Court) has recognized a right to habeas corpus, a freedom of expression,
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and a right to vote, despite no express text providing those rights. Legal scholars, however, regard Australia as having weak individual
rights due to the lack of textual foundation in their constitution. Compare that to the United States: the Supreme Court has interpreted the
Second Amendment as protecting an individual’s fundamental right to
own and carry a weapon for purposes of self-defense. There is no such
right to own a firearm for self-defense in Australia. Therefore,
any
Australian bill curtailing an individual right to bear arms is not automatically considered unconstitutional and thus faces fewer barriers
from the outset.
234
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2.

SENIORS MUST HAVE A GENUINE REASON TO PURCHASE A
FIREARM

A primary component of Australia’s gun law is that a purchaser
must have a genuine reason for owning, possessing, or using a firearm. The government defined a “genuine reason” as gun-owning related to sport shooting, recreational shooting and hunting, gun collecting, and occupational requirements. The regulation specified that
“personal protection” would not be regarded as a genuine reason for
owning a gun.
The United States government could tailor this approach to target
seniors. Anyone older than sixty-five must have a “genuine reason,” as
defined by Australian law, to own, possess, or use a gun. The measure
would cover far more citizens than the Social Security ban because it
would forbid seniors from owning a gun for illegitimate reasons, even
if they were not deemed mentally defective. It also would remove guns
from the hands of those who have dementia and no genuine reason to
possess a weapon. Moreover, it would be politically palatable because
hunters and recreationalists could still buy and use guns.
Such a measure, however, would never survive a constitutional
challenge. Classifying the genuine reasons to own, possess, or use a
firearm would directly contradict the Second Amendment as the Supreme Court interpreted it in Heller and McDonald v. Chicago. In those
decisions, the Court prohibited state and federal governments from
abridging the individual right to possess, own, or use firearms such as
handguns and those “in common use.” Although the federal government may limit the individual right through regulatory measures—
such as prohibiting guns in sensitive places like schools or airplanes—
it cannot abridge the right to possess a gun in one’s home and cannot
require a prospective gun owner to provide a genuine reason to own a
238
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gun. There is no need to question whether this regulation would pass
an equal protection test. The proposal is dead where it stands.
244

3.

MANDATORY BUYBACKS AND CONFISCATION PROGRAMS

The gold standard for preventing suicides is Australia’s 2002 Trafficking and Handgun Agreement. The Agreement ushered in a compulsory national buyback program of handguns. The Australian constitution prevents the taking of property without just compensation.
Consequently, “owners were compensated for their newly illegal firearms at market prices.” The government funded the buyback scheme
by a 2% increase in healthcare tax to generate about $500 million, of
which $304 million was spent on compensation. The program reduced
Australia’s firearms stock by around one-fifth, or more than 650,000
firearms, which amounts to the government buying 3,500 guns per
100,000 people. Analysts point to this measure as being crucial to
dropping suicide rates across the board by almost 80%.
Would Australia’s compulsory buyback be constitutional in the
United States? Before considering whether the United States government can compel a senior to surrender his or her gun, it is necessary to
answer whether the government can compel a citizen to do anything in
the first place. In some instances, Congress may compel a citizen to act.
Article I of the Constitution gives Congress the power to legislate.
Congress is limited in scope to the list contained within Article I and
can only exercise those “enumerated powers” granted by the Constitution. Some scholars argue Congress holds implied powers through the
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Necessary and Proper Clause within Article I to carry out its enumerated powers. On the other hand, those in favor of state power argue
that the federal government is limited to only its enumerated powers.
McCulloch v. Maryland partially validates both arguments. The Supreme Court held that Congress may legislate and force individuals to
act as long as it did not violate the Constitution. Meanwhile, the Supremacy Clause allows federal laws passed through Congress’ implied
powers to overrule state laws. The precedent was relied on in National
Federation of Independent Business v. Sebelius, a case in which the Court
held the federal government may compel an individual to buy something, such as health insurance, through Congress’ Article I taxing
power.
On other occasions, the Due Process Clause forbids Congress
from forcing citizens to act. As previously explained, due process
guarantees fairness to an individual, protecting citizens against arbitrary denials of life, liberty, or property by federal and state governments. In United States v. Salerno, the Supreme Court stated substantive due process forbids government conduct that “interferes with
rights that are deemed fundamental or shocks the conscience.”
Coupled with the Second Amendment, the Due Process Clause
likely prevents the federal government from confiscating weapons. The
aftermath of Hurricane Katrina proves this point. Lawlessness swept
the city immediately following the hurricane. To combat looters, residents formed neighborhood associations and carried firearms to protect their communities. The New Orleans police department ordered
officers to confiscate all firearms belonging to New Orleans residents,
including guns held lawfully. The order was struck down on Second
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Amendment and due process grounds. Soon after, Congress and
twenty-six states passed legislation forbidding gun confiscation during
natural disasters or emergencies. Thus, it is likely neither state nor federal government may confiscate a gun from a senior holding it lawfully.
Under the current background-check system, a national confiscation program also likely would violate the Fourth Amendment. The
Fourth Amendment prohibits unreasonable searches and seizures. It
also requires a warrant to be judicially approved and supported by
probable cause. Currently, no comprehensive gun registration system
exists in the United States, and federal law prohibits using the National
Instant Background Check System to create a registration system of
firearms or firearm owners. Since police cannot search a home without
a warrant, and police do not know who has a weapon, a confiscation
program would require police to obtain a warrant and search every
home for a firearm. This would be costly, cumbersome, and would
likely result in Fourth Amendment unreasonable-search-and-seizure
violations. Thus, a national confiscation program aimed at seniors will
likely be halted by the Constitution.
There also are cultural reasons why the program would not work.
The public sentiment within America stacks the deck against a compulsory buyback. The United States’ gun lobby, the country’s apathetic
response to gun deaths, and its lack of Australia’s geographic advantages make it unlikely to emulate Australia’s mandatory confiscation program.
One barrier to mandatory gun legislation for seniors is the
strength of America’s gun advocacy groups. For example, the National
Rifle Association currently has more than four million members, and
though it does not release its membership demographics, a random
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sampling showed about a quarter of members are older than fifty. Prospective members sixty-five and older receive a discount for signing
up. The group has been referred to as “the most powerful lobbying
group in Washington,” and pours millions each year into lobbying
funds, giving it significant leverage over the passage of state and federal gun legislation. Australia, on the other hand, has nothing similar
to the strength of American gun advocacy groups. The Australian gun
lobby lost favor in the eyes of the public after the Port Arthur Massacre,
and the public shift has nixed any attempt by the lobby to reduce restrictions. Thus, any gun legislation in the United States will receive
much greater resistance.
Further, the public’s response to shooting deaths in the United
States is drastically different. For Australia, the 1996 Port Arthur massacre was the last straw. Polls conducted after the event showed the
nearly 95% of residents approved stricter gun laws. Resistance to gun
control was condemned by the media. United States citizens are not as
easily convinced. After the Sandy Hook shooting, when public outrage
surrounding guns was simmering, polls still showed 52% of Americans
believed it was more important to protect the right to own a gun than
it was to pass gun control laws. Since, public outrage has dwindled,
and the general consensus now, according to polling, is that most
Americans think gun rights are more important than gun control.
Americans simply do not care about controlling guns as much as Australians.
Finally, Australia has geographic advantages that make its gun
laws easier to implement. The fact that its gun policy applied across the
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island nation meant that gun owners could not simply travel across jurisdictions to purchase a replacement firearm, which is different than
the buybacks typical in the United States. Plus, the ability of an island
nation to restrict illegal gun imports, coupled with Australia’s lack of
domestic gun manufacturers, means that legal restrictions on gun ownership are more likely to work in Australia than would be the case in
countries with open borders, such as the United States.
Australia’s conservative former prime minister John Howard
nicely summarized Australia’s cultural and legislative advantages, and
the tough road ahead for American gun advocates. In regards to Australia’s program, he said, “[f]ew Australians would deny that their
country is safer today as a consequence of gun control.” Yet, he distinguished Australia from the United States, writing that the United States
faced more challenges in enacting such a ban:
283
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Our challenges were different from America’s. Australia is an even
more intensely urban society, with close to 60 percent of our people
living in large cities. Our gun lobby is not as powerful or well-financed as the National Rifle Association in the United States. Australia, correctly in my view, does not have a Bill of Rights, so our
legislatures have more say than America’s over many issues of individual rights, and our courts have less control. Also, we have no
constitutional right to bear arms. (After all, the British granted us
nationhood peacefully; the United States had to fight for it.)
287

III. Recommendation: Blending President Obama’s
Repealed Regulation with Australia’s Mandatory
Buyback
Current United States gun regulations fail to address the rising
problem of senior suicides and murder-suicides. The government can
decrease elderly homicides by taking several steps. First, the government should create a federal gun registry that includes seniors who
own weapons. The government could collect this information by asking
about it on Medicare forms. Next, both state and federal governments
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should encourage physicians to question their older patients about access to firearms in the home. Physicians should inform their patients—
especially those with mental illnesses—about gun dangers, and might
be held to a tortious standard of care for failing to do so. Finally, the
government should blend President Obama’s repealed regulation with
Australia’s mandatory buyback. The government should confiscate
weapons from those deemed “mentally defective” by the Social Security Administration. The constitutional basis for confiscation rests on
the language in Heller that explicitly mentions “prohibitions on the possession of firearms . . . by the mentally ill,” as a valid regulation. While
such a regulation would face intense political resistance, it would mark
an important first step toward a progressive plan to decrease elderly
suicides and move the United States closer to its peer countries’ strict
gun regulations.
288

1.

CASTING A WIDER NET: CREATING A FEDERAL REGISTRY FOR
SENIOR GUN OWNERS

Before the United States can confiscate weapons from seniors who
are no longer able to safely use them, the government must know who
owns the guns. Part of the problem with any confiscation scheme is
knowing whom to target. The federal government should ask seniors
on their Medicare forms whether they own a weapon. Creating such a
database is likely constitutional and would generate a depository of information for future gun regulations.
Currently, no comprehensive gun registration system exists in the
United States, and federal law prohibits using the National Instant
Background Check System to create a registration system of firearms or
firearm owners. Medicare could, however, function as a workaround
because the law does not prohibit the government from generating a
firearm registry as long as it does not use information from the National
Instance Background Check System. The collection method would be
simple: A separate set of questions on a seniors’ annual Medicare form
that asks if they legally own a gun or live in a home with guns.
The method would cast a much wider net than President Obama’s
plan to document senior gun owners deemed mentally defective by the
Social Security Administration. In terms of sheer numbers, 46.3 million
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Americans aged sixty-five and older receive Medicare; only 75,000
would have been categorized as mentally defective and thus monitored
by the Social Security ban. Moreover, the Medicare question is
broader¾it asks both whether the recipient owns a gun and whether
they live in a home with guns. That will collect information about gun
owners and those who have a gun accessible. The Medicare question
also solves another information issue for the government. While the Social Security ban focuses only on buying guns, and thus does not account for seniors who already own guns, the Medicare question would
collect information about seniors who currently own or live with guns.
Thus, the government now knows about the senior who purchased a
gun at thirty-five and is no longer able to safely possess it at seventyfive. The onset of dementia is not a problem.
While the Supreme Court has not directly ruled on the constitutionality of gun registrations, the Heller opinion suggests registrations
would likely comply with the Second Amendment. Justice Scalia’s majority opinion noted that, because plaintiffs conceded at oral argument
that they “do not have a problem with . . . licensing,” that the Court
would not address the issue. The appeals court in Heller addressed the
issue and affirmed the regulation: “Reasonable restrictions also might
be thought consistent with a ‘well-regulated militia.’ The registration of
firearms gives the government information as to how many people
would be armed for militia service if called up.” The fact that the Supreme Court ignored the registration question after the appeals court
approved of it, and the plaintiffs conceded it, points toward constitutionality. Moreover, a case one year after Heller directly addressed registrations and found them constitutional. In Justice v. Town of Cicero,
the Seventh Circuit found a town ordinance requiring the registration
of firearms did not violate the Second Amendment. The court noted
that registration does not prohibit gun possession, it simply regulates
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that possession. The Supreme Court did not review the case—another
sign that registration is acceptable.
The Medicare question also would likely survive an equal protection challenge. Anyone older than eighteen who is disabled can apply
for Medicare. Therefore, the Medicare question would not classify
based on age since, in theory, an eighteen-year-old could respond.
The federal registry would not capture all seniors. Some seniors
do not apply for Medicare benefits. Others would likely lie or decline
to answer the question. But it would collect a sizable portion of senior
gun owners and those who live in homes with guns. Such information
is necessary for effective regulations.
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2.

ENCOURAGE PHYSICIANS TO ASK PATIENTS ABOUT GUNS

State governments should encourage physicians to ask older patients about guns. Also, state governments should consider duty-toprotect laws that hold doctors liable if they have knowledge and do
nothing about a potentially dangerous situation involving seniors and
guns.
Asking senior patients about guns would help solve a glaring issue involving elderly suicide: most seniors do not know about the skyrocketing problem. Doctors could inform their patients, especially
those with dementia, about the risks. Moreover, they could educate
their patients about voluntary gun buybacks and self-reporting programs. This would help advertise voluntary gun-confiscation programs
that do not implicate the Second Amendment.
Doctors likely could not be compelled to tell their patients. The
First Amendment probably limits the authority of governments to force
doctors to speak. But, as public health advocates, most physicians
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would probably have no problem informing their older patients about
the risks of owning or having access to a gun.
A duty-to-protect law, styled after the California Supreme Court’s
decision in Tarasoff v. Board of Regents of the University of California,
would likely avoid constitutional issues. In Tarasoff, the court imposed
on California physicians a legal duty to warn foreseeable victims about
the credible dangers posed by mentally ill patients. Following the ruling, a number of states enacted statutes compelling health care professionals to warn or protect third parties about suspected risks posed by
mentally ill patients. A physician who knows about a mentally ill senior’s gun possession could thus be compelled to warn either family
members or authorities. This would help fill the gap in the Social Security ban for seniors who purchased guns long before they developed
dementia.
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3.

MANDATORY BUYBACKS FOR SENIORS SUBJECT TO OBAMA’S
SOCIAL SECURITY BAN

For a progressive approach to gun rights that still respects Second
Amendment principles, the government should mix President
Obama’s Social Security ban with Australian-style mandatory buybacks. Under the scheme, a Social Security beneficiary deemed mentally defective would not only be prohibited from buying weapons,
they also would be forced to turn in their weapons for just compensation. The measure would mark the first federal gun removal law, and
serve as an important step in advancing gun control and public safety
rights.
As previously explained, Obama’s ban has a simple premise: Social Security beneficiaries with psychiatric disabilities who are assigned
a money manager for their disability benefits would be reported to the
FBI’s background check database as people ineligible to purchase firearms. The Australian-style addition would allow the federal government to take the beneficiaries’ weapons. Using the Medicare database,
the government would know who possessed firearms and have probable cause to search their homes.
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The mandatory confiscation reveals competing ideas in the Heller
opinion. On one hand, the Court prohibited state and federal governments from abridging the individual right to possess, own, or use firearms such as handguns and those “in common use.” On the other
hand, it suggested prohibitions on possession of firearms are acceptable
as long as they are “reasonable.” Justice Scalia, writing for the majority, specifically stated prohibiting firearms to the mentally ill is an example of a reasonable prohibition. This leaves the Australian-style
measure at a crossroads: Can the government restrict the individual
right to a gun if it is a reasonably prohibiting a mentally ill senior from
possessing it? The answer forces America to make a choice between
gun rights and gun control. The federal government should follow Justice Scalia’s advice and reasonably prohibit mentally ill seniors from
possessing guns. Public safety depends on it.
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IV. Conclusion
The problems related to senior suicides and firearms are well-documented. The potential solutions, however, are untested. The United
States could implement a variety of restrictions. The least restrictive
regulation allows seniors to report themselves to authorities or voluntarily turn in their firearms. A more restrictive regulation, modeled after President Obama’s overturned Social Security gun ban, would allow
the federal government to bar any senior deemed mentally defective by
the Social Security Administration from buying a gun. The most restrictive regulations come from our cultural cousin down under, and include mandatory gun buybacks and firearm removal.
The United States should implement a blend of these regulations.
First, it should create a national registry of senior gun owners to ascertain the enormity of the problem and document the information for further regulations. Next, it should encourage physicians to help advertise
voluntary buybacks and self-reporting. Finally, it should reenact
Obama’s repealed gun ban and add an Australian-style provision that
removes guns from seniors deemed mentally defective. These
measures will not altogether stop senior suicides and murder-suicides.
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But, as America ages, the measures would begin to address a problem
that desperately needs to be solved.

190

The Elder Law Journal

VOLUME 26

