The Anabolic Steroids Act: Bad
Medicine for the Elderly

Jeffrey Hedges

The rampant abuse of anabolic steroids, and their harmful side effects, prompted Con¬
gress to classify steroids as acontrolled substance. The Anabolic Steroids Control Act
makes it acriminal offense for aphysician to distribute steroids to apatient unless in

the treatment of adisease or other recognized medical condition. While this legisla¬
tion controls steroid abuse among athletes and minors, it also prevents the use of

steroids in treating some legitimate conditions. The inability to prescribe steroid
treatments has had adirect impact on the elderly.

Research suggests that the benefits associated with steroids, muscle growth and
increased strength, help combat many of the illnesses and ailments associated with
aging. However, further research in this area is useless if the treatments cannot be
administered. In this note, Mr. Jeffrey Hedges explores the purpose and the effect of
the Anabolic Steroids Control Act. He argues that although the legislation intended

to prevent the abuse of steroids for nonmedical purposes, the expansive nature of the

Act creates an unnecessary harrier to treating the degenerative effects of aging. Mr.

Hedges suggests that the current legislation be amended to allow physicians to use
their professional judgment in administering steroid treatment to the elderly. Only
then might the revitalizing effects of alegitimate steroid treatment be fully explored
and realized.

I. Introduction

Attorneys practicing in the area of elder law
understand that an older client’s needs extend far beyond legal dilemmasd To effectively meet the needs of elder clients, attorneys must
Jeffrey Hedges is amember of the University of Illinois College of Law class of
1998 and of The Elder Law Journal.

1. See Amelia E. Pohl, Note, Introduction: What Is Elder Law Anyway?, 19
Nova L. Rev. 459, 461 (1995). This article examines the practice area of elder law

with special focus on the National Academy of Elder Law Attorneys (NAELA) and
the National Academy of Elder Law Foundation (NAELF). NAELA was created to
exchange information concerning the administration of benefit programs in differ-
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move beyond conventional legal work and be capable and willing to
offer practical assistance. Peter J. Strauss, author of several elder law

publications,^ states that often the attorney may be the right person to
provide information about home care, nursing homes, special geriatric
health problems, and adult day care.^ Specializing in elder law results
in contact with insurance agents, geriatric care or case managers, and
social service agency persormel. Because the practice of elder law
leads to an accumulation of information and contacts, attorneys are
rapidly becoming the “first-stop” in addressing issues outside of the
legal context.
Part of the new role attorneys play in elder law includes scruti¬
nizing legal issues and policies affecting clients. When circumstances
create obstacles which hinder the quality of life for the elderly, it may
be the responsibility of attorneys to seek change. On October 27,1990,
Congress passed the Crime Control Act of 1990.^ The legislation pro¬
duced an anticrime package that included new banking and money
laimdering offenses, expanded the rights of crime victims, broadened
the protection of child witnesses, enlarged correctional alternatives to
prison, and expanded substance abuse prevention and treatment.^
The Anabolic Steroids Control Act of 1990*^ was aproduct of the same
legislation. In an effort to curb the misuse of steroids. Congress en¬
acted laws regulating their possession and distribution.^ An unfortu¬
nate consequence, however, has been the restriction of steroid
research and the legitimate use of steroids in the therapeutic treatment
of the elderly.*
Health care costs continue to rise along with apush for legisla¬
tion to increase the availability of medicine to all people. Reevaluat¬
ing current laws which strangle beneficial treatments may be one
method by which treatments for the elderly can become more efficient
ent states. Id. at 460-61. NAELF was created in an effort to require certification by
way of examination for attorneys specializing in elder law. Id. at 462.
2. See, e.g., Peter J. Strauss et al.. Aging and the Law (1990).
3. See id. at 4.

4. Pub. L. No. 101-647, 104 Stat. 4789.
5. See Bennett L. Gershman, The New Omnibus Crime Bill, 18 Westchester
B.J. 53 (1991).

6. Pub. L. No. 101-647, §§ 1901-1907, 104 Stat. 4851 (1990).
7.

Id.

8. Although the legislation permits distribution to apatient only for the
treatment of adisease, it qualifies that limitation for medical conditions recognized
by the Secretary of Health and Human Services. 21 U.S.C. §333(c) (1994); see also
137 Cong. Rec. E450 (daily ed. Feb. 7, 1991) (statement of Rep. Hughes); H.R. Rep.
No. 101-681, pt. 3, at 70-71 (1990), reprinted in 1990 U.S.C.C.A.N. 6472, 6474-75.

Anabolic Steroid Treatment for the Elderly 295

and affordable. This note offers an analysis of the current steroid leg¬
islation as it relates to the elderly and suggests that many persons who
suffer from the deteriorating effects of age could benefit from the
treatment of anabolic steroids. Such treatment will not occur, how¬

ever, without achange in the legislation allowing physicians to use

their professional judgment in administering steroid treatments to the
elderly. The proposed modification would not take place at the ex¬
pense of the congressional objectives in designing the current steroids
legislation. The integrity of the Anabolic Steroids Control Act need
not be sacrificed in order to allow legitimate treatment of the elderly.

II. Background
A. The Legislation

Pharmaceutical regulations originally dealt with drug safety and
labeling.^ However, in 1962, federal pharmaceutical law began requir¬
ing drug manufacturers to demonstrate the effectiveness of the drugs
they marketed. Many steroid manufacturers claimed that treatment
of osteoporosis and growth hormone deficiency were valid medical
uses of steroids.il The Food and Drug Administration (FDA) did not

agree and rejected these claims.i^ In 1988, Congress passed the AntiDrug Abuse Acti3 which provided criminal penalties for anabolic ster¬
oid trafficking.!^ ^further step was taken in 1990, when Congress
enacted the Anabolic Steroids Control Act.i^ The Act places anabolic
9. See William N. Taylor, Macho Medicine; AHistory of the Anabolic
Steroid Epidemic 41 (1991).

10. See Legislation to Amend the Controlled Substance Act (Anabolic Steroids):
Hearings on H.R. 3216 Before the Subcomm. on Crime of the House of Representatives

Comm, on the Judiciary, 100th Cong. 73-74 (1988) [hereinafter Hearings on the Con¬
trolled Substance Act] (statement of Gloria Troendle, Deputy Director, Division of
Metabolic and Endocrine Drug Products, Food and Drug Administration).
11. See id. This claim is still made not only by the drug manufacturers, but

also by health care providers. See William C. Scott et al.. Medical and Nonmedical
Uses of Anabolic-Androgenic Steroids, 264 JAMA 2923, 2923 (1990).
12. See Hearings on the Controlled Substance Act, supra note 10, at 73.
13. Pub. L. No. 100-690, §2401,102 Stat. 4181,4230 (codified as amended at 21
U.S.C. §801 (1994)).

14. See id. The 1988 Act provided that an individual convicted of violation of
the Food, Drug, and Cosmetic Act would be subject to forfeiture of specific prop¬

erty and imprisonment of up to three years or afine or both if that individual

distributed steroids without prescription. See Jeffrey A. Black, Comment, The Ana¬
bolic Steroids Control Act of 1990: ANeed for Change, 97 Dick. L. Rev. 131,136 n.31
(1992).

15. H.R. 4658, 101st Cong. (1990).
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steroids on Schedule III of the Controlled Substance Act (CSA).’®
Schedule III drugs typically include those which may lead to moder¬

ate or low physical dependence or high psychological dependence.
16. See 21 U.S.C. §812 (1994), which estabhshes the criteria for placement
upon aSchedule and provides in relevant part:
(a) Establishment

There are established five schedules of controlled substances, to
be known as schedules, I, II, III, IV, and V. Such schedules shall ini¬
tially consist of the substances listed in this section. The schedules
esta
blished by this section shall be updated and republished on a
semiannual basis during the two-year period beginning one year after
the date of enactment of this title and shall be updated and repub¬

l i s h e d o n a n a n n u a l b a s i s t h e r e a f t e r,

(b) Placement on schedules; findings required
Except where control is required by United States obligations
imder an international treaty, convention, or protocol, in effect on the
effective date of this part, and except in the case of an immediate pre¬
cursor, adrug or other substance may not be placed in any schedule
unless the findings required for such schedule are made with respect
to such drug or other substance. The findings required for each of the
schedules are as follows:

(1) Schedule I

(A) The drug or other substance has ahigh potential for
abuse.

(B) The drug or other substance has no currently ac¬
cepted medical use in treatment in the United States.

(C) There is alack of accepted safety for use of the drug
or other substance xmder medical supervision.
(2) Schedule II

(A) The drug or other substance has ahigh potential for
abuse.

(B) The drug or other substance has acurrently accepted

medical use in treatment in the United States or acur¬

rently accepted medical use with severe restrictions.

(C) Abuse of the drug or other substance may lead to

severe psychological or physical dependence.
(3) Schedule III

(A) The drug or other substance has apotential for abuse
less than the drugs or other substances in schedules Iand
II.

(B) The drug or other substance has acurrently accepted
medical use in treatment in the United States.

(C) Abuse of the drug or other substance may lead to
moderate or low physical dependence or high psycho¬
logical dependence.
(4) Schedule IV

(A) The drug or other substance has alow potential for
abuse relative to the drugs or other substances in sched¬
ule III.

(B) The drug or other substance has acurrently accepted
medical use in treatment in the United States.

(C) Abuse of the drug or other substance may lead to
limited physical dependence relative to the drugs or
other substances in schedule III.
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The Act also includes an official list of drugs to be considered “ster¬
oids” for the purpose of the ActT^
The classification of anabolic steroids as controlled substances

has created criminal penalties similar to those for narcotic violations^®
Notably, the Act criminalizes aphysician’s distribution of steroids for
any use in humans other than the treatment of adisease or other rec¬
ognized medical conditionsT^ In addition, although the FDA ap¬
proved steroid use for nondisease conditions,^° Congress gave the
Secretary of Health and Human Services the power to exempt steroids
from prohibition only if: (1) the substance is accepted for arare dis(5) Schedule V

(A) The drug or other substance has alow potential for
abuse relative to the drugs or other substances in sched¬
u l e I V.

(B) The drug or other substance has acurrently accepted
medical use in treatment in the United States.

(C) Abuse of the drug or other substance may lead to

limited physical dependence or psychological depen¬
dence relative to the drugs or other substances in Sched¬
u l e I V.

17. See 21 U.S.C. §802. The list includes 28 items. In 1991, two doctors
voiced concern over asimilar list in New York’s steroid legislation. See Richard D.

Amelar et al.. The Prescription and Proscription of Chorionic Gonadotropin, 265 JAMA
1529,1529 (1991). The doctors stated that by error other “useful” and “important”

medication was included in the list to which the rules a

.See id. Unfortu¬

nately, drugs which were not anabolic steroids had found their way onto the list at
the cost of great inconvenience, apprehension, and additional expense, but had not
benefited anyone. See id.

18. See Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690,102 Stat. 4181. This
Act was repealed in November of 1990, effective February 1991, by the Anabolic
Steroids Control Act of 1990, Pub. L. No. 101-647 §1905, 104 Stat. 4853.
19. See 21 U.S.C. §333(e). The statute provides:

(e)(1) Except as provided in paragraph (2), any person who
distributes or possesses with the intent to distribute any anabolic ster¬
oid for any use in humans other than the treatment of disease pursu¬

ant to the order of aphysician shall be imprisoned for not more than 3
years or fined under title 18, United States Code, or both.
(2) Any person who distributes or possesses with the intent to
distribute to an individual under 18 years of age, any anabolic steroid

for any use in humans other than the treatment of disease pursuant to
the order of aphysician shall be imprisoned for not more than six
years or fined imder title 18, United States Code, or both.
20. See Gcxjdman &Gilman’s Pharmacological Basis of Therapeutics

1451-54 (Alfred Goodman Gilman et al. eds., 1985) [hereinafter Goodman &

Gilman]. The approved conditions include “allergies, stimted growth in child¬
hood, and maintaining muscle mass for geriatric patients who, although not suf¬
fering from aspecific disease treatable by anabolic steroids, are in astate of
debilitation.” Black, supra note 14, at 140.
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ease or condition, and (2) the substance has no significant potential for
abuse.

B. The Enhancers

Anabolic steroid use once existed only among elite athletes com¬
peting at the world-class level.“ It is now estimated that 5% to 75% of
professional athletes and 2% to 20% of college athletes use steroids.^^
Other experts estimate that half of the 9000 athletes who competed in
the 1988 Olympics used steroids at some time during their training.
Perhaps more alarming are reports indicating that as many as two
million nonathletes have experimented with these drugs.^ The wide¬
spread use of performance-enhancing drugs in sports has resulted in
state and federal legislation restricting the distribution and use of ana¬

24

bolic steroids.^®

Despite the potential for abuse of steroids, these drugs can have
beneficial effects. Most experts agree that steroids enhance the synthe¬
sis of proteins in the body, which ultimately leads to muscle growth.
As aresult, these drugs remain useful in avariety of medical
applications.
27

2 8

21. See 137 Cong. Rec. E450 (daily ed. Feb. 7, 1991) (statement of Rep.
Hughes).
2 2 . S e e J a m e s E . Wr i g h t & Vi r g i n i a S . C o w a r t , A n a b o l i c S t e r o i d s : A l t e r e d
States 2(Kendal Glandish ed., 1990).

23. See Abuse of Steroids in Amateur and Professional Athletics: Hearings on H.R.
4658 Before the Subcomm. on Crime of the House Comm, on the Judiciary, 101st Cong.

73 (1990) [hereinafter Hearings on Steroid Abuse] (statement by Robert E. Larsen,
M.D., Team Physician, University of Mirmesota Football Team).
24. See Virginia Alvin &Robert Silverstein, Steroids: Big Muscles, Big
Problems 65 (1992).

25. See Hearings on Steroid Abuse, supra note 23, at 67 (statement of Robert E.
Larsen, M.D.).

26. See, e.g., Amelar et al., supra note 17, at 1529; 21 U.S.C. §812(c) (1994).
27. See Herbert A. Haupt &George D. Rovere, Anabolic Steroids: AReview of
the Literature, 12 Am. J. Sports Med. 469, 481 (1984).

28. Current medical applications include treatment of: “certain types of ane¬
mias, hereditary angio-edema, certain gynecologic conditions, and protein anabo¬
lism.” William C. Scott et al., supra note 11. “They also may have arole or be
useful in conjunction with: constitutional delay of growth, an adjunct to growth
hormone therapy, and osteoporosis.” Id. Steroids may also be used in the treat¬
ment of skeletal disorders due to the stimulation of protein in bone. Wright &
Cowart, supra note 22, at 35. Surgeons prescribe steroids before an operation to

improve the condition of certain patients or after surgery to promote wound heal¬
ing. Other indications have been for fibrocystic breast disease, female breast can¬
cer, and endometriosis. Due to the rehabilitating effects of the drug, doctors have
prescribed steroids for the treatment of malnutrition and other conditions associ¬
ated with advanced age. See id.
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1 . S T E R O I D S : W H AT T H E Y A R E A N D H O W T H E Y W O R K

Steroids are chemical compounds that affect metabolism—the
process of changing food into energy.^® Human sex hormones like tes¬
tosterone, progesterone, and estrogen are also steroids.^o Testosterone
promotes constructive metabolism and tissue repair—often called the
anabolic effect”—and also induces secondary male sex characteris¬
tics—often called the “androgenic effect.’’^! Anabolic-androgenic ster¬
oids were pioneered in the 1950s to separate the masculinizing
(androgenic) and skeletal muscle-building (anabolic) effects.^^ These
steroids are synthetic derivatives of testosterone.^^ Currently, no ster¬
oid has been created which has apurely anabolic effect.^ Anabolic
a

steroids are often confused with corticosteroids which are “used to

treat infections, arthritis (inflammation of the joints), asthma, and cer¬
tain cancers.”^^ Corticosteroids, unlike anabolic steroids, do not build
36

or enhance muscle tissue growth.
The anabolic process of steroids within the body is very similar

to that of naturally occurring testosterone.®^ Testosterone is released
38

into the bloodstream, where it attaches to cells throughout the body.
Once distributed throughout the body, testosterone promotes the for¬
mation of new deoxyribonucleic acid (DNA), which then results in

protein production.®® The protein, once outside the cell, forms new
tissue or muscle.^° Anabolic steroids cause these effects to occur much

more rapidly than what occurs naturally.^® In addition, steroids help
block the breakdown of existing muscle when they are exposed to
strain, thereby preventing normal muscle fatigue."®^ These beneficial

29. See Sarah Stevens, Steroids 6(1991).
30. See id. at 7.

31. See Herbert A. Haupt, Anabolic Steroids and Growth Hormone, 21 Am. J.
Sports Med. 468 (1993).

32. See Scott et al., supra note 11.
33. See id.
34. See id.

35. Scott E. Lukas, The Drug Library: Steroids 8(1994).
36. See id.
37. See id. at 35.
38. See id.
39. See id.
40. See id. at 35-37.
41. See id.
42. See id.
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effects, however, can only be sustained through continued steroid
u s e .

43

Inaccurate reports alleging that steroids were ineffective^ and
dangerous largely shaped society’s opinion of steroid treatment.
Current research proves that increases in skeletal muscle mass result

45

from steroid treatment.^ Historic claims that the risks of steroid use

outweigh any benefits are now being challenged.^^ Although scien¬
tists have documented numerous side effects of steroid use, these side

effects are misleading as they usually occur at far greater dosages than
those prescribed for medical conditions.^® Those abusing the drugs
often “stack” the dosages by taking many types of anabolic steroids
concurrentlyAdding to the misinformation is the fact that reports
documenting side effects typically refer to long-term usage.®® These
factors all combine to give afalse impression of steroids and their le¬
gitimate medical apphcations.
2. HUMAN GROWTH HORMONE

Human growth hormone (hGH) is not an anabolic steroid, but is
commonly used like anabolic steroids to stimulate muscle develop-

ment.®i Like steroids, hGH is anaturally occurring hormone found in
all individuals.®^ Originally hGH was difficult and expensive to ob¬
tain because it had to be extracted from the pituitary glands of cadav43. See George Fan, Note, Anabolic Steroid and Human Growth Hormone Abuse:

Creating an Effective and Equitable Ergogenic Drug Policy, 1994 U. Chi. Legal F. 439,
446.

44. See Scott et al., supra note 11.

45. As with most drugs, certain side effects accompany steroid treatment. See
Gary I. Wadler &Brian FIainline, Drugs and the Athlete 65-66 (1989). The
inaccuracies of the mentioned reports concern the side effects associated with
abusers of the drug. See id. at 66-67.
46. See Scott et al., supra note 11, at 2.
47. See Fan, supra note 43, at 444.

48. See Council on Scienhfic Affairs, Drug Abuse in Athletes: Anabolic Steroids
and Human Growth Hormone, 259 JAMA 1703,1704 (1988). The Underground Steroid
Handbook is written, edited, and revised by athletes who themselves use steroids.

See Fan, supra note 43, at 444. The authors of the handbook state that most medical
claims about steroid side effects are imtrue. Id. at 470 n.40.

49. See Scott et al., supra note 11, at 2924.

50. See, e.g., id.; Norma M. Reddig, Note, Anabolic Steroids: The Price of Pump¬
ing Up!, 37 Wayne L. Rev. 1647, 1649 (1991); John Burge, Note, Legalize and Regu¬
late: APrescription for Reforming Anabolic Steroid Legislation, 15 Loy. L.A. Ent. L.J.
33, 36 (1994).

51. See Robert Voy, Drugs, Sports, and Polhics 62 (1991).
52. See id. at 57.
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ers.53 With the advent of synthetic replication, the supply of hGH is
no longer limited.®^
hGH increases nitrogen retention and may increase the rate at
55
which amino acids are transported and transformed into proteins,
the building blocks of muscle.^^ hGH also promotes quicker muscle

growth by stimulating the conversion of fat into energy.®^ This pro¬
cess allows resources which are typically used for energy to be con¬
verted to muscle tissue.®* Because it is an anabolic hormone, hGH also

promotes protein accretion.®^ This helps conserve body protein in
those patients with caloric restrictions.
The reported side effects associated with hGH treatment most
commonly include acromegaly and gigantism.®^ Acromegaly is acon¬
dition marked by the progressive enlargement of the hands, feet, and
face due to excessive production of growth hormone.®^ In contrast,
individuals with gigantism usually suffer an overgrowth of the entire
body.®® However, because growth zones in adult bones have sealed,
the effects of gigantism are restricted to adolescents.®^ The prevalence
of acromegaly and gigantism is disputed, and many scientists and
health care providers advocate that such risks can be eliminated with
supervision and moderation.®® Other health care professionals believe
the advantages of hGH outweigh the risks.®® Dr. Louis Underwood,
Professor of Pediatrics at the University of North Carolina, testified
60

before the House that hGH, “rmlike anabolic steroids, [did not] en53. See Kaup R. Shetty &Edmund H. Duthie, Anterior Pituitary Function and
Growth Hormone Use in the Elderly, 24 Endocrine Aspects of Aging 213, 220 (1995).
54. See id.

55. See Haupt, supra note 31, at 471.
56. See The Bantam Medical Dictionary 355 (rev. ed. 1990) [hereinafter
Bantam].

57. See Haupt, supra note 31, at 471.
58. See id.

59. See Shetty &Duthie, supra note 53, at 225.
60. See id.

61. See Haupt, supra note 31, at 472.
62. See Bantam, supra note 56, at 5.
63. See id. at 181-82.

64. See Haupt, supra note 31, at 472.
65. See Geoffrey Cowley, Attention: Aging Men, Newsweek, Sept. 16,1996, at
68, 74. Dr. Stanley Slater, director of hormone research at the National institute on
Aging, states that many of the side effects can be limited or eliminated by lowering
aperson’s dosage. See id.
66. See Anabolic Steroids Control Act of 1990: Hearings on HR. 4658 Before the
Subcomm. on Crime of the Comm, on the Judiciary, 101st Cong. 81 (1990) [hereinafter
Hearings on Steroids] (statement of Dr. Louis Underwood, Professor of Pediatrics at
the University of North Carolina).
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hance strength or athletic performance and did not cause aggressive
behavior, psychological dependency, or withdrawal-related mood
changes.”®^ Dr. Underwood has treated approximately 200 children
with hGH “in the hopes of obtaining normal growth and achieving
normal adult stature.”^ Because the supply of hGH is no longer lim¬
ited,*® and there are minimal adverse risks associated with its intake,^*’

this hormone is being tested in various clinical conditions that are un¬
related to growth retardation.^!
Unlike anabolic steroids, hGH is not scheduled by the federal
government under the Controlled Substances Act.^^ Congress chose
to leave hGH off the list, in part, because there was no consensus
within the scientific commimity that the drug posed agreat risk of
being abused in amanner like steroids.Nor are the side effects asso¬
ciated with steroid use seen in users of hGH.''^

III. Analysis
As with most policy decisions, the development of antisteroid
legislation required balancing any benefits that steroids offer against
the perceived dangers.^* This “give and take” approach was used in
designing the Anabolic Steroids Control Act.^* Fueled largely by the
potential for steroid abuse and possible side effects. Congress chose to
67. Hearings on Steroid Abuse, supra note 23, at 85-88.
68. Id. at 85.

69. See Shetty &Duthie, supra note 53, at 220.
70. See Hearings on Steroid Abuse, supra note 23, at 87.
71. See Shetty &Duthie, supra note 53, at 220.
72. 21 U.S.C. §812 (1994).
73. At the time of the congressional hearings concerning steroid legislation,
Ronald G. Chesemore, Associate Commissioner for Regulatory Affairs for the
FDA, testified that the scientific community had not reached aconsensus regard¬
ing the abuse potential of hGH. See Hearings on Steroid Abuse, supra note 23, at 47
(statement of Ronald G. Chesemore, Associate Commissioner for Regulatory Af¬
fairs for the Food and Drug Administration). This was due in part to the strict
controls placed upon the distribution of hGH by the manufacturers. The FDA also
found that illegal distribution of hGH was much less prevalent than the illicit dis¬
tribution of steroids. Id.

74. See Hearings on Steroid Abuse, supra note 23, at 84.
75. Clearly, anabolic steroids present serious problems, especially with ado¬
lescents. See W.E. Buckley, Estimated Prevalence of Anabolic Steroid Use Among Male
High School Seniors, 260 JAMA 3441, 3445 (1988). One survey suggests that as
many as 6.6% of male 12th graders have experimented with the drug. See id.
76. See 137 Cong. Rec. E450-02 (1991). See generally Anabolic Steroids Control
Act of 1990: Hearings on H.R. 4658 Before the Subcomm. on Crime of the House Comm,
on the Judiciary, 101st Cong. 90 (1990).
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stringently regulate distribution at the cost of limiting viable treat¬
ments and research/^

A . Tr e a t m e n t D e n i e d

Unfortunately, in the legislative trade-off, treatments using ster¬
oids to combat many of the illnesses and conditions associated with
old age were negotiated into the banned category/® In order for phy¬
sicians to prescribe steroids, they must be addressing aknown disease
approved for such treatment by the Secretary of Health and Human
Services/® Even then the Secretary of Health and Human Services has
the power to regulate such treatments/® Although many illnesses fac¬
ing the elderly are within the legal confines of steroid treatment, per¬
haps the most significant benefit associated with the drug is not
legally permitted, that being increased muscle growth and strength.
Ironically, this was the very reason steroids were designed.®^ When
Congress limited steroids for body-building purposes, its focus was
on deterring uses for fashionable results.®® In so doing. Congress nec¬
essarily created abarrier for the drug’s revitalizing and rejuvenating
effects to be utilized in the treatment of the elderly.
81

77. See 137 Cong. Rec. E450-02 (1991).
78. See the definition of “anabolic steroids” in 21 U.S.C. §802 (1994).
79. See 21 U.S.C. §333(e)(1).

80. See supra note 21 and accompanying text.
81. The prescription of steroids for other than the treatment of disease is a

violation of the Act. Therefore, physicians who prescribed steroids for “body

building” purposes would violate the very heart of the Act. See 21 U.S.C.
§333(e)(1).
82
It Is claimed that in the 19th century, aEuropean physiologist began test¬
ing the results of injecting testosterone from roosters. See John Pine, Myth Sur¬

rounding Steroids Began in 19th Century Europe, Reuters N. Am. Serv., Sept. 28,
1 9 8 8 . T h e fi r s t c l i n i c a l u s e o f t e s t o s t e r o n e o c c u r r e d i n 1 9 3 8 w h e n d o c t o r s t r e a t e d

imderweight patients in order to stimulate weight gain. See Morris B. Mellion,
Anabolic Steroids in Athletes, Am. Eam. Physician, July 1984, at 114. In the 1954
Vienna World Powerlifting Championship, Dr. John Ziegler administered steroids

to the U.S. weight lifters. See Roy Bergman &Robert E. Leach, The Use and Abuse of
Anabolic Steroids in Olympic Caliber Athletes, Clinical Orthopedics &Related Res.,

Sept. 1985, at 170. Impressed with the results, Dr. Ziegler began studies which
resulted in the development of Dianabol, an anabolic steroid with fewer masculin¬
izing properties than testosterone. See id.

83. See 136 Cong. Rec. S16615-03 (1990). Congress seemed particularly wor¬
ried about the growing number of adolescents who were discovering that steroids
enhanced their muscle size and strength. See also W.E. Buckley et al.. Estimated
Prevalence of Anabolic Steroid Use Among Male High School Seniors, 260 JAMA 3441
(1988). Congress heard reports that athletes were the most common users of ana¬
bolic steroids. See Mimi D. Johnson et al.. Anabolic Steroid Use by Male Adolescents,
83 Pediatrics 921, 922 (1989).
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1. STEROID REPLACEMENT

As people age, and their bodies undergo the slow process of de¬
terioration, bone density^ and lean body mass will steadily decrease.
For instance, atypical man will lose between 12 and 20 pounds of
muscle as well as 15% of his bone mass between the ages of 40 and
70.®^ Although most people experience only normal degeneration as
they age, some suffer from imusually severe muscle strength and bone
density loss.®^ These losses can require hospitalization and high medi¬
cal costs. The administration of replacement hormones is ideally
suited for people in this condition.®® The beneficial effects of testoster¬
one for this purpose are no longer disputed.®® Ateam of physicians
recently tested the effects of testosterone and concluded that the ad¬
ministration of androgens would have beneficial effects in patients
with chronic and wasting disorders.®^ Recently, physicians have be¬
gun to seriously study the possibility of replacement hormone treat¬
ment for the general increase in body strength and overall sense of
well-being in the elderly.
Enthusiasts believe that hormones may be the ultimate antidote
8 5

91

for aging in both sexes.®^ These drugs include testosterone,
dehydroepiandrosterone (DHEA), melatonin, and hGH.®® Dr. William
Regelson of the Medical College of Virginia believes that aging can be
delayed.®^ He claims that by restoring hormones “it is possible to slow
84. See Joel R. Pittman &Natalie Kujdych, Osteoporosis: New Perspectives, 140
Drug Topics, Aug. 19, 1996, at 108, available in 1996 WL 11132318.
85. See Shetty &Duthie, supra note 53, at 220; see also Cowley, supra note 65, at
70.

86. See Cowley, supra note 65, at 70.
87. See id.
88. See id. at 71.

89. See Shalender Bhasin et al.. The Effects of Supraphysiologic Doses of Testoster¬
one on Muscle Size and Strength in Normal Men, 335 New Eng. J. Med. 1, 1(1996).
Forty-three normal men were placed in one of four groups: placebo with no exer¬
cise, placebo with exercise, testosterone with no exercise, testosterone with exer¬
cise. The intake of energy and protein and the exercise stimulus were
standardized. The four groups were similar with respect to age and weight,

height, and body-mass index before treatment. The only side effect noted was
mild acne. The group receiving testosterone combined with exercise had the
greatest increase in muscle size, however, the group receiving testosterone without
exercise had significant gains which superseded the gains made by men exercising
without testosterone. See id. at 3-4.
90. See id. at 6.

91. See Cowley, supra note 65, at 70.
92. See id.
93. See id.
94. See id. at 70.
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and even reverse the aging process.”^^ Other professionals agree. Dr.
Norm Mazer of TheraTech, acompany that researches testosterone
therapy, stated, “We give eyeglasses to people as they age to maintain
visual acuity. Why not give them testosterone to retain muscle
strength and prevent osteoporosis?”’^
One of the few diseases that characterize the elderly is osteo¬
porosis.’^ The disease decreases bone mass or density, resulting in
weakened bones which are more susceptible to fracture.’® Although
there is no cure, early treatment may slow the loss of bone.” Current
costs of treating osteoporosis and related injury in the United States
exceed $10 billion.^* That number is expected to double in the next 25
to 30 years.^i In women, the single most significant bone loss event is
estrogen deprivation at menopause.Long-term estrogen replace¬
ment therapy is the only reliable means of preventing this loss.
Although there is no equivalent term such as “male menopause,” mid¬
dle age does bring on changes in men^®^ that affect the density of bone
mass.^® Like treatment in women, hormone replacement in men ap¬
pears to support promising results. Testosterone is now being sug¬
gested as apotentially beneficial therapy for older men with low
serum testosterone levels.^°^ Preliminary studies indicate that therapy
might benefit bone, muscle, and psychosexual functions, without sig¬
103

n i fi c a n t r i s k o f a d v e r s e e f f e c t s . ^ ®

95. Id.

96. Cowley, supra note 65, at 71.
97. See Pittman &Kujdych, supra note 84.
98. See id.

99. See id. The disease is considered amajor health risk concerning Ameri¬
cans, 80% of whom are women. One and ahalf million bone fractures annually
are related to osteoporosis. One-third of all women, along with one-sixth of all
men over 90 years of age, will suffer at least one fracture. See id.
100.
101.
102.
103.

See
See
See
See

id.
id.
id.
id.

104. See id. The process begins in aman’s 40s or 50s and affects strength, sexu¬
ality, and the general sense of contentment. See id. It is occasionally referred to as
“andropause” or “viropause.” See id.
105
See id.; see also Joyce S. Tenover, Androgen Administration to Aging Men, 2 3
Clinical Andrology 877, 879 (1994) (stating that after age 60, hip fracture rates
double for each additional decade).
106. See Tenover, supra note 105, at 884. Treatment with testosterone has re¬

sulted in an increase in calcium retention and adecline in urinary calcium excre¬
tion. Androgen therapy also has resulted in an increase in body weight, an
increase in lean body mass, and atendency for adecrease in body fat. See id.
107. See id. at 887.
108. See id.
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2. EFFECTS OF GROWTH HORMONE ON BODY COMPOSITION

Gerontologists studying physiologic and metabolic alterations
during aging believe that hormonal deficiency often advances age-as¬
sociated changesd®^ As the body ages from age 30 to age 75 years, the
size of the liver, kidney, brain, and pancreas decreases by approxi¬
mately 30%d^“ After age 50, growth hormone secretion gradually declinesd^^ In some individuals it becomes undetectabled^^ This

deficiency manifests into fimctional losses, which restrict an elderly
individual’s ability to undertake activities, withstand trauma, resist
infection, process foods, and excrete medicationsdi^ The associated
loss in muscle mass reduces strength, mobility, the ability to breathe
and cough, and, ultimately, the capabilities necessary for an in¬
dependent lifed^^
T h e b e n e fi c i a l e f f e c t s o f h G H h a v e b e e n d o c u m e n t e d i n G H - d e fi -

cient children and young adultsd^^ Similar studies^^* on the elderly
conclude that the desirable hormonal effects of expanding lean body
mass can be achieved while the undesirable side effects avoidedd^^

One recent study, lasting 21 months and involving 45 independent
men aged 61 to 81, resulted in significant changes to the participants’
lean body massd^* The average subject gained 6% in lean body mass;
4% in skin thickness; 8% in liver volume; 23% in spleen volume; and
11% volume in 10 tested muscle areasd^^ It should be noted that side

effects of hGH are reportedly infrequent in these short-term and long¬
term studiesd^o Researchers indicate that any complications can be
prevented without sacrificing the beneficial effects on body
composition.

121

109. Shetty &Duthie, supra note 53, at 213.
no. See id. at 221.
111 . S e e i d .
11 2 . S e e i d .
11 3 . S e e i d .

114. See id. Those studying these effects have concluded that these age-related

changes are undesirable for at least three reasons. First, there is adirect relation
between work capacity and lean body mass. Second, geriatric atrophy of lean
body mass organs is associated with diminished fimctional capacities in muscle
strength. Third, increased adiposity predisposes negative changes in blood pres¬
sure, glucose clearance, and the plasma lipoprotein profile. See id.
11 5 .
11 6 .
11 7 .
11 8 .
11 9 .
120.
121.

See
See
See
See
See
See
See

id.
id.
id.
id.
id.
id.
id.

at 223.
at 224.
at 223.
at 227.
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B. Challenging the Antisteroid Legislation
The limitations imposed upon steroid treatment are the result of
scheduling under the Anabolic Steroids Control Act of 19903^^ While
the Act combats most of the steroid activity which concerned Con¬
gress, it also includes limitations on viable treatments for elderly pa¬
tients. Congress could not have intended this particular limitation
when developing this law.
1 . L E G I S L AT I V E P U R P O S E

In the 1980s, the federal government began suspecting that drug
manufacturers were producing anabolic steroids far in excess of the
legitimate medical demand.^^ Federal administrators targeted steroid
abuse. By May 1986, personnel from the Department of Justice, the
FDA, and the Federal Bureau of Investigation had joined their efforts
to establish asteroid trafficking task force.^^^ Federal prosecutors be¬
gan actively charging distributors under the Federal Food, Drug, and
Cosmetic Act.^^® As criminal prosecution began to increase for illegal
distribution,^^® Congress initiated hearings to investigate the depth of
steroid abuse.^^^ These hearings resulted in the promulgation of the
Controlled Substances Act^^® and eventually the Anabolic Steroids
Control Act of 1990.^^®

Legislative history reveals that Congress did not intend to re¬
strict the distribution of anabolic steroids to the elderly even for mus¬
cle enhancing purposes.™ Legislators believed that anumber of
suspected health risks were associated with the misuse of anabolic
122. Anabolic Steroids Control Act of 1990, Pub. L. No. 101-647, §1901, 104
Stat. 4851, 4851 (1991) (codified as amended at 21 U.S.C. §801 (1994)).
123. See Burge, supra note 50, at 42.
124. See Wright &Cowart, supra note 22, at 117.
125. See Hearings on Steroids, supra note 66, at 39-40.
126. See Paul J. Golstein, Anabolic Steroids: An Ethnographic Approach, in Ana¬
bolic Steroid Abuse 74, 83 (National Inst, on Drug Abuse Research Monograph
No. 102,1990). By 1988, more than 60 trafficking prosecutions had been successful,
and another 120 persons were facing charges. See id.
127. See Hearings on Steroid Abuse, supra note 23, at 73; Legislation to Amend the
Controlled Substances Act: Hearings on H.R. 3216 Before the Subcomm. on Crime of the
House of Representatives Comm, on the Judiciary, 100th Cong. 77 (1988).
128. See The Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181.
129. Anabolic Steroids Control Act of 1990, Pub. L. No. 101-647, §1901, 104
Stat. 4851 (codified as amended at 21 U.S.C. §801 (1994)).
130. Cf. Burge, supra note 50, at 41-42 (explaining that the Controlled Sub¬
stance Act, which controls substance abuse, was implemented to regulate only
those drugs which have apsychological effect or are psychologically a d d i c t i v e .
Because steroids are taken to enhance appearance or performance, placing them on
the scheduling list does not serve the congressional intent for creating the Act).
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steroids and therefore greater control over distribution was necess a r y.
Congress was particularly concerned with steroid use among
minorsd^^ Senator Biden addressed Congress by stating that “steroid
abuse is nearly as widespread as the use of crack cocaine among male
high school students.”^^^ This concern was heightened by statistics
showing that 6.6% of twelfth grade male students used anabolic ster¬
oids.Congressman Beryl Anthony commented that “this is not
merely adebate over whether or not an athlete has the right to use
steroids to improve his performance. Sports heroes as role models
have aprofound influence on the social direction of our youth.
The concern over adolescent steroid abuse was so strong that
legislators included in the proposal penalties directed at coaches and
trainers who encourage steroid use among athletes.^^*’ Testimony in¬
cluded statements by coaches who said, “[l]t is the responsibility of
coaches to instill proper training habits ...without sacrificing [the
athlete’s] future.’’^^^ This proposal failed to become law in 1990.
However, due to the influential nature of acoach’s position. Repre¬
sentative Hughes reintroduced similar legislation in the 1991 Act.^^®
He stated that by making it criminal for coaches to encourage athletes
to use steroids, “it would help put an end to such exploitation.
[Coaches] must not be allowed to use their positions of trust and au¬
thority by sacrificing the athlete’s health and values in acraven at¬
tempt to achieve acompetitive edge, ” 1 3 9 Congress’s concern for
adolescent steroid abuse was reinforced by testimony concerning the
teenage psyche.^^® One commentator explained that student athletes
fail to be convinced that steroid dangers are real.^^^ These athletes
131

” 1 3 5

131. See 137 Cong. Rec. E450-02 (1991).
132. See, e.g., 136 Cong. Rec. S16615 (1990) (comments from Senator Biden).
133. Id.

134. See Buckley et al., supra note 83, at 3445.
135. 134 Cong. Rec. E3138-01 (daily ed. Sept. 28, 1988).
136. See H.R. 4658,101st Cong. §2(a) (1990). Penalties for these actions include
up to two years imprisonment and fines imder Title 18. See id. If the individual
being induced is under 18, imprisonment may go up to five years and fines may be
imposed. See id.

137. Hearings on Steroid Abuse, supra note 23, at 44 (statement by Chet
Parlavecchio, football coach at Bloomfield High School, N.J.).
138. See generally H.R. 867, 102d Cong. (1991).
139. 137 Cong. Rec. E450, (daily ed. Feb. 7, 1991).
140. See Hearings on Steroid Abuse, supra note 23, at 49 (statement by Richard
Sandlin, former assistant coach for strength and fitness at the University of
Alabama).
141. See id.
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often believe anything improving physical strength and appearance
could never be badd^^

It was not only the prevalent abuse by children which captured
the attention of Congress, but also the profile of steroid users in gen¬
eral. Arepresentative from the Department of Justice informed Con¬
gress that many steroid users were very goal oriented and did not
take steroids “to get high or to escape from reality.”^® Unlike those
who abuse other drugs for their mind altering effect, the motives be¬
hind steroid use were thought to be more calculated; the user actually
compares the associated risks to the chance of achieving atarget
goal.^"*^ Thus, Congress felt that legislation must discourage abusers
who were willing to sacrifice their health to achieve short-term success,
The goal was to reduce the availability of anabolic steroids for
nonmedical purposes, stem the abuse of steroids, deter users, and
punish those who promote steroid abuse by selling and inducing
others to use them.i^^ These combined factors, equating to ahigh po¬
tential for abuse, prompted Congress to place steroids on the con¬
trolled substance list. The negative aspects of steroid abuse
overshadowed the medical testimony concerning viable steroid treat¬
ments. Congress believed that because steroids were prescribed le¬
145

gally for “certain limited medical uses,”i^^ it was in the best interest of
the public to criminalize distribution except in these limited uses.^^® It
appears from the legislative history that Congress was zealously con¬
fronting what it perceived to be the abuse of anabolic steroids for non¬
medical purposes.
2 . C R I M I N A L T R E AT M E N T

The Secretary of Health and Human Services is charged with the

duty of approving steroids for specific medical treatments.^^^ Cur142. See id.

143. Hearings on Steroids, supra note 66, at 19 (prepared statement of Leslie

Southwick, Deputy Assistant Attorney General, Civil Division, U.S. Department of
Justice).

144. See Reddig, supra note 50, at 1656.
145. See id.

146. See generally H.R. 4658, 101st Cong. (1990).

147. Hearings on Steroids, supra note 66, at 38 (prepared statement of Ronald G.

Chesemore, Associate Commissioner for Regulatory Affairs, Food and Drug
Administration).

148. See 137 Cong. Rec. E450 (daily ed. Feb. 7, 1991) (statement of Rep.

Hughes); see also H.R. Rep. No. 101-681, pt. 3, at 94-95 (1990), reprinted in 1990
U.S.C.C.A.N. 6472, 6498-99.

149. See 21 U.S.C. §802(41)(B)(i) (1994).
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rently, treatment with “any drug or hormonal substance, chemically
and pharmacologically related to testosterone (other than estrogens,
progestins, and corticosteroids) that promotes muscle growth”^^ is le¬
gally forbidden unless in the treatment of adisease or other recog¬
nized medical condition. Therefore, pursuing hormone treatment in
the elderly for other than federally approved diseases places the pre¬
scribing doctor at risk for violating the Anabolic Steroids Control Act,
despite the fact that there are very beneficial treatments for the resto¬
ration of muscle and strength in the elderly.^^' Although the intent of
the legislation is served, the sweeping stroke with which it is applied
dismisses many favorable applications for the elderly.
The FDA has approved steroid treatment for maintaining muscle
mass for geriatric patients who, although not suffering from aspeci¬
fied disease treatable by anabolic steroids, are in astate of debilita¬
tion.*®^ However, only the Secretary of Health and Human Services
may exempt steroid treatment from the Act’s prohibition.*®® In doing
so, the Secretary must determine that the steroid treatment does not
belong under Schedule III of the Act. Currently, the treatment ap¬
proved by the FDA will fail under Schedule III standards.*®^ This un¬
fortunate result not only limits significant treatment to the elderly, it
also subjects physicians to criminal liability for advancing steroid
treatment for nondisease conditions approved by the Secretary.
For these reasons,*®® the American Medical Association vehe¬

mently opposed the scheduling of anabolic steroids during congres¬
sional debates,*®^ stating:
The medical facts do not support scheduling anabolic ster¬
oids under the CSA. Anabolic steroids have an accepted use in
the treatment of several medical conditions, including certain ane150. Id. §802(41)(A). This definition also includes alist of 28 drugs and sub¬
stances which are to be considered anabolic steroids for the purpose of this Act.
See id.

151. See Cowley, supra note 65, at 71.
152. See Black, supra note 14, at 140.
153. See 21 U.S.C. §802(41)(B)(i).

154. These standards include: (1) whether the substance is accepted for arare
disease or condition and (2) whether the substance has any significant potential for
abuse. 137 Cong. Rec. E450-02 (1991).

155. The AMA also felt that scheduling anabolic steroids would not result in a

reduction of widespread use because amajority of users acquire the drugs from
illegitimate means. See Virginia S. Cowart, Support Lags for Research on Steroid Ef¬

fects, 262 JAMA 2500, 2501 (1989).
156. See Steroids in Amateur and Professional Sports—The Medical and Social Costs

of Steroid Abuse: Hearings Before the Senate Comm, on the Judiciary, 101st Cong. 78
(1989); Scott et al., supra note 11, at 2926.
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mias, hereditary angioedema, and breast cancer. Moreover, ana¬
bolic steroids can be used safely under medical supervision. ...
[A]nabolic steroids should not be scheduled under any other
schedule of the CSA since abuse of the drugs does not lead to

physical or psychological dependence as is required for schedul¬
ing under the Act.
In addition, scheduling of anabolic steroids would not ade¬

quately address the problem of abuse of these drugs because it
would not affect the major illicit sources of fhe drug—shipments

from foreign coimtries and from veterinary supply houses.
Scheduling would curtail only the relatively small amoimt of
abuse that results from diversion of licit sources.^^^

While the AMA recognizes and supports legislation which addresses
the problem of misprescribing steroids, it continues to oppose the bar¬
rier created by scheduling steroids imder the Controlled Substance
Act.158

If aphysician decides to administer steroids for maintaining
muscle mass and increasing strength and overall well-being, that phy¬
sician will likely bear the burden of producing some evidence that his
prescription falls within the proper medical standards of reasonable
care. Although most cases involving distribution of prescription
drugs have required the government to prove the physician’s practice
was outside the bounds of his “professional medical practice,’’i“ fed¬
eral violations have only recently been prosecuted, and' the proper
procedure is largely uncertain. What is certain, however, is that when

physicians prescribe steroids for other than approved illnesses,i®i they
open themselves up to apresumption of illegality based upon the
reading of the Anabolic Steroids Control Act.i® The xmderlying pur¬
pose of the Act was to discourage the illegitimate distribution and
consumption of anabolic steroids by those seeking to exploit the mus¬
cle-building components.1^5 Congress’s concern for the safety and
well-being of citizens resulted in the imfortunate plight now facing
157. Steroids in Amateur and Professional Sports—The Medical and Social Costs of
Steroid Abuse: Hearings Before the Senate Comm, on the Judiciary, 101st Cong. 78
(1989).
158. See Scott et al., supra note 11.
159. See United States v. Hooker, 541 F.2d 300, 305 (1st Cir. 1976).
160. Id.

161. See supra note 150 (Secretary of Health and Human Services).
162. See supra notes 150-55 and accompanying text (Secretary of Health and
Human Services and statute).

163. See 137 Cong. Rec. E450 (daily ed. Feb. 7, 1991) (statement of Rep.

Hughes); see also H.R. Rep. No. 101-681, pt. 3, at 94 (1990), reprinted in 1990
U.S.C.C.A.N. 6472, 6473 (Anabolic Steroids Control Act passed as Title III of the
Crime Control Act of 1990 to address criminal actions which endanger the physical
safety or health of citizens).
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doctors who treat the elderly. This limitation upon medically super¬
vised steroid treatment is even more unreasonable when facts show

that less than 20% of all anabolic steroids are distributed through
medical professionals.^^ In effect. Congress has attempted to remedy
rampant steroid use by targeting those who should remain unencum¬

bered. In writing this law. Congress ignored the very professionals
who were capable of providing expert advice and guidance on an is¬
sue completely beyond the scope of congressional aptitude. Congress
disregarded not only the American Medical Association’s recommen¬

dation to leave anabolic steroids off the scheduling list,i^^ it also failed
to recognize the objections of other governmental posts. Both the

FDA and the National Institute on Drug Abuse evaluated anabolic
steroids and did not recommend any administrative action to control

steroids under the Controlled Substance Act.^^ Despite the opposi¬
tion advanced by medical professionals!^^ and regulatory agencies.
Congress enacted legislation restricting steroids from many legitimate
medical applications.

The federal government is not alone in the fight to regulate ster¬
oid abuse.!“ Many states now have rules and penalties similar to the
Anabolic Steroids Control Act.!*® State legislators appear to have
targeted the same concerns as Congress in promulgating laws against
steroid abuse.!’’® In some instances, states specifically warned practi¬
tioners that prescribing steroids to increase muscle size and strength
in aperson of good health is not avalid medical purpose,!^! while
others required posting notices designed to educate the public on the

dangers of using steroids.!’’^ ^remarkable difference between the leg¬
islation at the federal level and that developed by states is that many
164. See Cowart, supra note 156, at 2501.
165.
166.

See supra note 158 and accompanying text (AMA’s opposition).

See Hearings on the Controlled SubstanceAct, supra note 10, at 74 (testimony

of Dr. Gloria Troendle, Deputy Director, Division of Metabolic and Endocrine
Drug^Products, Food and Drug Administration).
167.
See supra notes 155-56 and accompanying text (AMA’s opposition).
168. See Reddig, supra note 50, at 1663.

169. See, e.g., Ariz. Rev. Stat. Ann. §§ 32-1996, -2551, -2531, 36-2544 (West
1992 &Supp. 1996); Cal. Civ. Code §1812.97(a) (West Supp. 1997); N.M. Stat.

Ann. §30-31-41 (Supp. 1996); Tex. Educ. Code Ann. §38.008 (West Supp .1991);

1990 Mich. Legis. Serv. 31 (to be codified at Mich. Comp. Laws Ann. §3331.26301.26306).

170. See sources cited supra note 169.
171. See sources cited supra note 169.

172. These posting notices contain statements of the penalties for unlawful use,
delivery, and possession, while others include warnings explaining the physical
dangers. See Cal. Civ. Code §1812.97(a) (West Supp. 1997).
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states yield to aphysician’s legitimate medical determinationsT^^ Spe¬
cifically, some states do not require that all steroid prescriptions be for
the treatment of some recognized disease or condition, as does the
federal actT^^ In recognizing and anticipating steroid applications for
nondisease treatment, these states defer to medical professionals.
This approach helps ensure the safety and care of coimtless patients

175

every year. These states refused to replace aphysician’s medical ex¬
pertise with their own meager knowledge of complicated scientific
health issues. In doing so, they developed rules which maximize de¬
terrence of steroid abuse in athletes while providing protection for
those patients who may benefit from adoctor’s care. These laws

stand in sharp contrast to the Anabolic Steroids Control Act, which
does not allow for such good faith determinations. The Act specifi¬

cally limits those treatments which are accepted and provides severe
penalties for those in violation. By respecting the federal law, phy¬
sicians may not prescribe steroids to advance the physical strength
and condition of the elderly. By subverting adoctor’s determination

concerning the best interests of apatient, elders are penalized as
well—not for violating the law, but by submitting to it.
3 . J U D I C I A L I M PA C T

Congress’s focus on deterring athletes, especially young athletes,
from abusing steroids influenced those charged to prosecute physi¬
cians in violation of the Act. United States Attorney Terree A. Bowers

summed up the intentions of the Justice Department in enforcing the
Anabolic Steroids Control Act against physicians:
The distribution of dangerous drugs to athletes seeking to in¬

crease their performance through artificial means simply will not
be tolerated. As seen by this prosecution, the federal government
is committed in its effort to identify and prosecute any physician
using his or her medical practice as aconduit to distribute ster¬

oids and other drugs illegally.^^*
This statement supports the conclusion that Congress intended to pre¬
vent the legal prescriptions of steroids for athletic purposes. How173. See Black, supra note 14, at 143.

174. See supra notes 150-51 and accompanying text (Secretary of Health and
Human Services and two requirements).

175. See Perzik v. Superior Court, 4Cal. Rptr. 2d 1(1991); Laura N. Buckner v.
Allergan Pharm., Inc., 400 So. 2d 820 (1987).
176. See Black, supra note 14, at 143.
177. See id.

178. Burge, supra note 50, at 58-59 (quoting news release from United States
Attorney’s Office, Central District of California).
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ever, there is no guarantee that doctors will enjoy immunity from
prosecution if they prescribe steroids in other ways which may pro¬
mote aperson’s strength. The puzzling question for the Department
of Justice is whether to prosecute physicians who knowingly prescribe
steroids for viable, yet unapproved, treatments.!^® If the purpose of
the Act was to prevent steroid consumption primarily by athletes, that
purpose would not be served by policing the medical community for
infractions involving the elderly. The question then becomes one for

the judiciary to interpret. The Eighth Circuit of the U.S. Court of Ap¬
peals showed hesitation in dealing with similar prosecutions against
physicians for improper actions.!*® The court suggested that medical
decisions properly belong to those in the medical profession.!*! The
court was concerned that the best interests of the patient would not be
served if health care professionals’ decisions were reviewed by per¬

sons unskilled in that field.!*^ “Questions regarding medical treat¬
ment, the nature, amount, and maimer of administration of

medication, the cultures and other tests essential to proper diagnosis,
and kindred matters, are not suitable for determination by juristic sci¬
ence. Appropriate deference to qualified medical judgment is re¬
quired with respect to the substantive issues involved.’’!** It seems
that aphysician’s right to prescribe anabolic steroids for the treatment
of advanced age is precisely what the court meant by “substantive

issues’’!** better left to qualified medical judgment. Unfortunately,
physicians who rely on such deference may find other courts to be less
sympathetic.
Although there have been few criminal prosecutions of physi¬
cians under the Anabolic Steroids Control Act, anumber of doctors

have been charged for violating the Controlled Substance Act.!** Ster¬
oids are scheduled under the CSA,!** therefore, the Act is relevant to a

discussion of criminal prosecution of those physicians who violate
179. Specifically, when doctors such as Norm Mazer or William Regelson treat
elderly patients with steroids in an attempt to increase muscle strength, may the
government prosecute under the Anabo ic Steroids Control Act? See Cowley,
supra note 65, at 71.
180. See Everett, M.D. v. Franciscan Sisters Healthcare, Inc., 882 F.2d 1383 (8th
Cir. 1989).
181. See id. at 1386.
182. See id.
183. Id.
184. Id.

185. 21 U.S.C. §841(a) (1994).
186. See id. §812(c).
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prescription guidelines. One of the debated issues is whether pre¬
scribing doctors must satisfy the burden of proving alegitimate medi¬
cal reason for their prescription.^®^ Case law on this issue is
inconsistent.!®® The CSA provides, “Except as authorized by this sub¬
chapter, it shall be unlawful for any person knowingly or intentionally
...to manufacture, distribute, or dispense, or possess with intent to
manufacture, distribute, or dispense, acontrolled substance ....
However, “[p]ersons registered by the Attorney General... to manu¬
facture, distribute, or dispense controlled substances are authorized to
possess, manufacture, distribute, or dispense such substances ... to
” 1 8 9

the extent authorized by their registration.”!’® As one court noted,!’! a
strict reading of the CSA permits physicians registered with the Attor¬

ney General to prescribe drugs with impunity. However, courts have
refused to interpret the CSA so mechanically.!’^ The Seventh Circuit
found it incumbent upon the defendant to prove that his actions were

within legitimate professional standards of practice.!’® Fortunately,
not all federal courts share this view. The Fifth Circuit has routinely

held that the government must prove the lack of alegitimate medical
reason in order to convict aregistered physician of dispensing drugs
in violation of 21 U.S.C. §841(a).!’^ The Fifth Circuit opined: “With¬

out behavior beyond professional practice, there is no crime.”!’® The
court recognized the practical limitations of requiring physicians to

187. See United States v. Outler, 659 F.2d 1306, 1309 (5th Cir. 1981).

188. Case law has not resolved this issue. For instance, in United States v. King,
587 F.2d 956 (9th Cir. 1978), the court held that the prosecution had the burden of

proof at trial. See id. at 964-65. However, in other cases, courts have indicated an
unwillingness to find adoctor’s prescription of anabolic steroids legitimate or
medically reasonable without some probative evidence. See generally United States
V. Roya, 574 F.2d 386 (7th Cir. 1978); Perzik v. Superior Court, 4Cal. Rptr. 2d 1
(Cal. Ct. App. 1991); State Med. Bd. of Ohio v. Murray, 613 N.E.2d 636 (Ohio 1993).
189. 21 U.S.C. §841(a)(1).
190. Id. §822(b).
191. See Outler, 659 F.2d at 1309.

192. See United States v. Moore, 423 U.S. 122 (1975) (holding that aphysician

may be charged with the criminal violation of §841(a) of the CSA whenever he
prescribes acontrolled substance without legitimate medical reasons. The Court
held that implicit within the CSA is the arequirement that the physician behave
beyond professional practice.).
193. See United States v. Roya, 574 F.2d 386 (7th Cir. 1978).

194. See United States v. Rosen, 582 F.2d 1032 (5th Cir. 1978); United States v.
Rogers, 609 F.2d 834 (5th Cir. 1980); United States v. Guerrero, 650 F.2d 728 (5th.
Cir. 1981) (reversing district court decision on evidentiary groimds).
195. Outler, 659 F.2d at 1309.
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defend themselves against every charged CSA infractions®^ The court
stated;

[T]he doctor always would have the burden at trial of proving the
prescription was based on alegitimate medical need. The effect of
this scheme would be apresumption that every physician who
prescribes adrug does so without alegitimate medical reason.

We do not believe Congress intended this result.^®^
Although the First Circuit has held that adefendant claiming a
medical exemption under 21 U.S.C. §822(b)^®® bears the evidentiary
burden with respect to its applicabilityS®® the court has also agreed
with the Fifth Circuit that the government has the task of proving that
apractitioner’s prescriptions were not issued for alegitimate medical
purpose in the usual course of professional practice.^™ These holdings

leave agray area of uncertainty for physicians wishing to prescribe
anabolic steroids for conditions of advanced age. Any burden placed
on physicians with respect to proving the viability of achosen treat¬
ment will effectively discourage doctors from employing that option.
With the passage of the Anabolic Steroids Control Act and the enthu¬
siasm with which the Department of Justice has pledged to ensure its

enforcement/®' doctors would be taking agreat risk in signing their
name to any steroid prescription. This threat of prosecution has virtu¬
ally eliminated all research and development as well as application of
steroid treatments for aging conditions.
Beyond the fear of criminal prosecution, physicians must also
consider the financial cost of being charged with violating the Ana¬
2 0 2

bolic Steroids Control Act.^®^

1986, John D. Perzik, M.D., was in-

196. See id.
197. Id. at 1309 n.3.

198. 21 U.S.C. §885(a)(1) (1994) provides: “It shall not be necessary for the
United States to negative any exemption or exception set forth in this subchapter
in any complaint, information, indictment, or other pleading or in any trial, hear¬
ing, or other proceeding under this subchapter, and the burden of going forward
with the evidence with respect to any such exemption or exception shall be upon

the person claiming its benefit.”
199. See United States v. Hooker, 541 F.2d 300, 305 (1st Cir. 1976).
200. See id.; see also United States v. Black, 512 F.2d 864, 871 n.l5 (9th Cir. 1975)

(holding by the Ninth Circuit that the government bears the burden of showing a
prescription falls outside the scope of professional conduct).
201. See supra note 179 and accompanying text.
202. Approved tests continue on alimited basis; however, the development of
s)mthetic hGH has resulted in numerous tests being conducted on its hormonal

benefits as applied to the elderly. See supra notes 61-71 and accompanying text.
203. See generally Perzik v. St. Paul Fire &Marine Ins. Co., 279 Cal. Rptr. 498
(1991).
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dieted in federal court for illegally dispensing steroids7°^ In his effort
to defend the action, Perzik consulted with his insurance company
in an attempt to convince them to pay the costs of his legal counsel7“
His insurance company refused to pay7°^ Perzik realized that his in¬
surance company was likely to balk at paying any malpractice charges
as well7“ Therefore, he filed adeclaratory relief action seeking ade¬
termination that his insurance company had the duty to defend him
as well as indemnify him for any and all damages arising from the
federal investigation and criminal action.^'® The court held for the in¬
surance company on both issues stating, “It is clear to us that the fed¬
eral criminal investigation and prosecution at issue here do not
constitute covered ‘professional liability claims,’ no matter how
broadly that phrase may be interpreted. Professional liability, in com¬
mon parlance, refers to malpractice liability; it is quite distinct from
criminal liability,
The distressing result of this case adds one more
reason to the growing list of justifications for aphysician to refuse to
administer steroids to the elderly. In the face of possible criminal
prosecution, and with the prospect of losing defense insurance and
indemnification, it very well may be afool who administers steroids
for anything that is not arecognized medical condition under the Act.

2 0 5

” 2 1 0

I V. R e c o m m e n d a t i o n

In restricting the possession and distribution of steroids. Con¬
gress has necessarily limited beneficial treatments available to the eld204. See id. at 499.

205. See id. The policy had an effective date of May 1, 1985. It stated in perti¬
nent part:

This agreement provides protection against professional liability
claims which might be brought against you in your practice as aphy¬
sician or surgeon .... Your professional liability protection covers

you for damages resulting from: 1. Your providing or withholding of
professional services .... We’ll defend any suit brought against you
for damages covered under this agreement. We’ll do this even if the

suit is groundless or fraudulent. We have the right to investigate, ne¬
gotiate and settle any suit or claim if we think that’s appropriate.
We’ll pay all costs of defending asuit, including interest on that part
of any judgment that doesn’t exceed the limit of your coverage.
Id. at 500.
206. See id. at 500.
207. See id.
208. See id.
209. See id.
210. Id.
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erly. This begs the question: Has Congress infringed upon the rights
of physicians to administer medicine in ways which maximize the
benefits of drug therapy? Certainly Congress has an interest in pro¬
tecting society from the unwanted effects of prescription drugs. How¬
ever, limitations placed upon the type of illnesses which are approved
for treatment creates unnecessary obstacles while failing to meet the
stated objectives.
By targeting the prescription of anabolic steroids and the treat¬
ments approved for their use. Congress has missed the mark. Deter¬
rence and criminal enforcement could be achieved without restricting
medically approved treatments. One commentator suggests remov¬
ing steroids from Schedule III classification but requiring amandatory
“paper trail.”^ii Currently, every manufacturer, distributor, or physi¬
cian who dispenses or conducts research with controlled substances
must register with the Attorney General.^i^ This allows the Attorney
General to set production quotas for scheduled drugs.^^^ gy removing
anabolic steroids from the limitations of Schedule III but requiring a
paper trail or record of sales and special duplicate order forms for
anabolic steroid distribution, the objectives of Congress can still be
met without imdue burden on treatments for the elderly. This action
would remove the automatic presumption of misprescription on the
physician and return the burden of proving illegitimate conduct to the
p r o s e c u t o r.

The best solution may be to eliminate the criminal penalties lev¬
ied against physicians who prescribe anabolic steroids for uses not
recognized by the Secretary of Health and Human Services.^^^ The
law should allow physicians to determine when and if steroid treat¬
ments can be beneficial to their patients. The unreasonable limitation
currently in place eliminates adoctor’s professional judgment regard¬
ing new discoveries and treatments. Preventing the illegal distribu¬
tion of steroids by physicians who knowingly violate the law is not
2 11 .
See Reddig, supra note 50, at 1671 (citing 21 U.S.C. §823 (1988) and Ana¬
bolic Steroids Control Act of 1990: Hearings on H.R. 4658 Before the Subcomm. on Crime
of the House Comm, on the Judiciary, 101st Cong. (1990) (statement of Rep. Levine
e x
plaining that pharmacists and manufacturers are required to keep records of
certain sales and special duplicate order forms are issued by the Attorney General
through the DBA)).
212. See id. (citing 21 U.S.C. §822(a)(l)-(2) (1990)).
213. See id. (citing 12 U.S.C. §826(a) (1990)).

214. The Anabolic Steroids Control Act makes it acriminal offense for aphysi¬
cian to knowingly distribute steroids for any use other than the treatment of a
disease or other recognized medical condition. 21 U.S.C. §333(e)(1) (1996).
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the reason the Anabolic Steroids Control Act was advanced. Congress
was aware that illegal steroids were purchased almost entirely on the

black market/^® and it targeted this problem effectively. Unfortu¬
nately, Congress also targeted the persons best qualified to make
sound medical decisions about steroid treatment.

The law recognizes that physicians have aduty to use that de¬
gree of care, skill, and diligence which is used by ordinarily careful
physicians in similar circumstances.^!^ Courts and legislators have
long recognized that medical decisions are better left to those trained
and educated in that field. By enacting provisions which regulate
steroid therapy and prevent the many beneficial uses available for the
elderly. Congress has subverted an established principle. Patients
must forgo an opportunity for better health and overall well-being be¬
cause doctors will not prescribe strength-giving hormones. The most
important characteristic of the doctor-patient relationship is the abso¬
lute trust patients have in their physicians—knowing that they will do
everything possible to restore them to good health. Because the con¬
cepts of “good faith”^!^ and “legitimate medical purpose”^!® are inher¬
ent limitations restricting the physician’s authority to prescribe
medication, the need to criminally prosecute doctors for invalid use of
steroids is not necessary.

V. C o n c l u s i o n

There is agood reason for doctors to be reluctant in treating eld¬
erly patients with steroids. Many physicians are not convinced that
the benefit of treatment outweighs the risks.^^^ This is exactly the type
of analysis patients expect from their doctors. We anticipate that phy¬
sicians will inform themselves of the qualities and characteristics of
potential treatments and of the products which they prescribe for
215. See 135 Cong. Rec. S1807-02 (daily ed. Feb. 28, 1989). United
Pharmaceuticals of Mexico used to distribute information through the U.S. mail
directing people to alocation in Mexico where steroids could be purchased. See id.
216. See Zavalas v. Department of Corrections, 861 P.2d 1026, 1028 (Or. Ct.
App. 1992).
217. Perzik v. Superior Court, 4Cal. Rptr. 2d 1, 3(Cal. App. Ct. 1991).
218. Id.

219. See Leonard H. Calabrese et al.. The Effects of Anabolic Steroids and Strength
Training on the Human Immune Response, 21 Med. Sci. Sports Exercise 386, 386-92
(1989); Committee on Sports Med., Anabolic Steroids and the Adolescent Athlete, 83
Pediatrics 127,127 (1989); J.W.M. Lenders et al.. Deleterious Effects of Anabolic Ster¬

oids on Serum Lipoproteins, Blood Pressure, and Liver Function in Amateur Body Build¬
ers, 9Int’l J. Sports Med., Feb. 1988, at 19-23.
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medical care. We have grown to expect that doctors will exercise this
kind of independent judgment, taking into account their knowledge
of the patient as well as the proposed medical device or treatment.
The patient places primary reliance upon that judgment, and courts

generally recognize it as aprofessional duty.^° When reluctance to
prescribe steroids for an age-related condition is based on medical
perception, our reliance on good faith determinations is rewarded.
However, when the reluctance is advanced by fear of government in¬
quest, our trust in good faith judgments is eroded.
Most have difficulty contemplating their own approaching real¬
ity—that with longevity comes old age. Anabolic steroids and human
growth hormone may not be the fountain of youth, but they do hold
many promises for the growing population of senior citizens. Many
illnesses requiring managed care possibly could be eliminated with
hormone treatments. This would not only trigger asocial benefit but
afinancial benefit as well. Congress has created abarrier for the revi¬
talizing effects of steroids for the elderly. By simply allowing physi¬
cians to use their professional judgment in administering steroid
treatments, congressional concerns about steroid abuse would still be
addressed without infringing upon the rights of the elderly to receive
proper care.

220. See, e.g., Buckner v. Allergan Pharm., Inc., 400 So. 2d 820, 823 (Fla. Dist.
Ct. App. 1981).

