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In the wake of skyrocketing Medicaid costs, numerous states have instituted estate
recovery programs to infuse additional capital into the failing Medicaid system.
However, as the “baby boom” generation begins to gray, questions as to the intrinsic
economic fairness and administrative efficacy of such programs emerge. After ac¬
knowledging the need to lessen the financial strain created by Medicaid, Mr. Zieger
traces the disparate approaches to Medicaid recovery embraced by state governments,
as well as finds the common denominator between such seemingly diverse programs.
Mr. Zieger also explores the potential impact such programs may have on the elderly,
including the impoverished elder who is unable to secure legal advice and the finan¬
cially secure individual who opts to utilize estate planning as ameans of sheltering
assets. Moreover, Mr. Zieger points out the way that case law leaves unresolved the
amount of assets the surviving family of the Medicaid recipient ultimately may re¬
ceive from the decedent’s estate. Finally, Mr. Zieger concludes by balancing the needs
of the genuinely poor with the state’s concern for fiscal stability. In balancing these
competing needs, Mr. Zieger advocates limiting recovery to estates of acertain size,
furnishing adequate notice so that potential Medicaid recipients may make informed
decisions as to whether to accept or decline such assistance, and limiting the scope of
the Medicaid recipient’s estate by embracing the definition of estate as promulgated
under state probate codes.
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I. Introduction

As the cost of providing medical assistance to
Medicaid^ recipients has continued to increase dramatically in the de¬
cades since that program’s inception,^ states have sought various
methods of reducing Medicaid expenditures. Estate recovery pro¬
grams, designed to recoup Medicaid assistance from arecipient’s es¬
tate, represent one method states have implemented to reduce
Medicaid costs. Under these programs, the cost of medical assistance

provided to arecipient becomes adebt of the recipient’s estate or the
estate of the recipient’s surviving spouse.^ As part of its effort to re¬
cover these expended funds, astate will enact statutory guidelines
and empower an agency to track the estates of former Medicaid recip¬
ients and their spouses. In certain cases, the agency may place liens
upon the property of the recipient while he or she is still alive and
may recover on such alien.^ The ability to do so, however, is limited
and varies substantially from state to state.® Under certain conditions,

the agency will collect the amoimt expended on the recipient’s behalf,
either upon the liquidation of the recipient’s assets during the recipi¬
ent’s life or as acreditor from the recipient’s estate.^ The issues for
consideration are thus twofold. First, to what extent should the assets

of Medicaid debtors be protected recovery, and second, what recipient
safeguards should accompany this type of recovery? Concomitantly,
the degree of protection to be afforded to the state as creditor also
should be determined.

This note supports the concept of estate recovery programs as a
useful and just method of controlling Medicaid costs but proposes an
adjustment to the balance of such programs to achieve maximum re1. Although states have various names for their medical assistance programs

for the poor and disabled, this note will use the term “Medicaid” to refer to these

programs, both in the aggregate and for individual state programs.
2. From 1980 to 1996 (estimated) the total outlay of Medicaid funds has in¬
creased from $24 billion to $159 billion. See Health Care Fin. Admin., HCFA

Staustics: Expenditures, Program Outlays/Trends tbl.26 (Aug. 5,1997) <http:/
/www.hcfa.gov/stats/hstats96/blustat2.htm>. In Florida, the state with the high¬

est proportion of elderly citizens, Medicaid expenditures are expected to reach be¬
tween three and four billion dollars by the year 2000. See Burton D. Dunlop et al.,
Medicaid Estate Planning and Implementation of OBRA ‘93 Provisions in Florida: A
Policy Context, 19 Nova L. Rev. 533, 536 (1995); see also The Perfect Sunset, Econo¬
mist, Jan. 27, 1996, at 14 (noting that by the year 2010, Florida’s expenditures are
expected to grow as high as $9 billion from the current level of $1.6 billion).
3. See, e.g., 305 III. Comp. Stat. 5/5-13 (West 1995).
4. See id.

5. See infra notes 82-105 and accompanying text.
6. See infra notes 54-118 and accompanying text.
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coveries while maintaining the smallest possible impact on the recipi¬

ent or the recipient’s family. This note will examine the need for
recovery and the policies behind estate recovery programs, namely
defraying current costs and reducing future expenditures by encour¬
aging elders to plan alternative methods of funding long-term care.
Additionally, it will consider the effectiveness of current programs at
achieving these goals. It will also briefly contemplate various plan¬
ning strategies for avoiding estate recovery and certain challenges that
have been brought to the programs. Finally, in light of the unprece¬

dented political change that potentially faces Medicaid, this note will
present and argue for provisions of amodel estate recovery plan
which the states—if left unrestricted by the federal government—
should adopt to regulate this difficult area.

Obviously, this note is written against abackground of political
tumult, the likes of which Medicaid has not seen in its thirty-two-year

history. Even the most sagacious political observer cannot predict the
final outcome for Medicaid or estate recovery. The elder law advisor
will certainly consider what follows accordingly.

II. History of Medicaid and the Recovery Problem
A. Medicaid

The federal medical assistance, or Medicaid, program was estab¬

lished by Title XIX of the Social Security Act of 1965.^ It is ajoint
federal-state program, operated primarily by the states, that makes
medical assistance available to certain eligible persons.® Medicaid is
more comprehensive than Medicare and many private insurance
plans. It can cover prescription drugs, in-home care, and other serv¬
ices that are not covered by Medicare.® Perhaps most importantly for
10

the elderly, it often covers long-term care that Medicare will not.
Nationally, reports indicate that Medicaid pays the cost of sixty per7. Social Security Amendments of 1965, Pub. L. No. 89-97, 79 Stat. 286.
8. As with most other elements of Medicaid, eligibility requirements differ
from state to state, but federal law requires that certain groups be eligible for

Medicaid under astate program in order for the state to receive federal funding.
For adiscussion of federal eligibility requirements, see infra notes 20-41 and ac¬
companying text.
9. See 42 C.F.R. §440.225 (1996).
10. See id. §§ 440.1-.270; see also 42 U.S.C. §1395(x) (1994) (setting forth the
various restrictions on Medicare coverage of long-term care).
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cent of all nursing home bed days.“ This statistic demonstrates the

tremendous need that exists for long-term care coverage of some kind,
as well as the substantial economic challenges that confront states.
Medicaid is presently administered at both the federal and state
levels. On the federal level, the Department of Health and Human

Services oversees Medicaid through the Health Care Financing Ad¬
ministration (HCFA), the body empowered to oversee both Medicare

and Medicaid.^^ The program currently provides medical services for
approximately thirty-six million people in total,^^ approximately 4.4
million of whom are elderly persons.^^ States accepting federal Medi¬
caid funds are required to designate asingle state agency to adminis¬
ter or supervise the state Medicaid plan.^® This role typically will be
fulfilled by the state’s department of social services or similar agency
with oversight responsibility for the state’s other welfare programs.
The day-to-day operation of Medicaid is generally maintained at the
local level by city or coimty agencies.'^ Recovery may, however, be
16

carried on by aseparate state agency with oversight responsibilities
for various state reimbursement programs.^® As acondition of receiv¬

ing federal fimding, the operation of individual state programs must
conform to certain broad federal restrictions.^^

Setting guidelines for Medicaid eligibility is largely astate task,
with certain important federal limits. Under federal guidelines vari¬
ous groups of persons are considered “categorically” eligible for Medi11. See Keren Brown Wilson &Connie J. Baldwin, Are Nursing Homes Dino¬
saurs? The Nursing Home Revisited, Generations, Winter 1995-1996, at 69. Long¬
term care (both institutional and community services) accounts for over 30% of
total Medicaid expenditures. See Kaiser Comm’n on the Future of Medicaid,
Medicaid Update: Expenditures and Beneficiaries in 1993, at 8(1994) [hereinaf¬
ter Kaiser Comm’n, Expenditures and Benehclaries].
1 2 . S e e M e d i c a r e a n d M e d i c a i d P r ograms. Quarterly Listing of Program Issu
ances and Coverage Decisions—Third Quarter 1994, 60 Fed. Reg. 132 (1995).
1 3 . S e e H e a l t h C a r e F i n . A d m i n . , H C FA S t a t i s t i c s , M e d i c a i d R e c i p i e n t s

and Vendor Payments by Age tbl.6 (Aug. 5,1997) <http://www.hcfa.gov/medicaid/mnatstat.htm>; see also 141 Cong. Rec. S6785 (1995) (statement of Bruce C.

Vladeck, Administrator, Health Care Financing Administration).
14. See Health Care Fin. Admin., supra note 13, at tbl.6.
15. See 42 U.S.C. §1396a(a)(5).
16. See 42 C.F.R. §431.10(c) (1996).

17. See Barbara J. Collins, Medicaid, in Elder Law Institute: 1995, at 55, 58
(PLl Tax Law &Estate Planning Course Handbook Series No. D4-5256, 1995).
18. For example, in Illinois the Technical Recovery Unit of the Bureau of Col¬
lections controls Medicaid estate recovery. Telephone Interview with Karl Schultz,

State of Illinois Bureau of Collections, Technical Recovery Unit (Apr. 10, 1996)
[hereinafter Schultz Interview).

19. See 42 U.S.C. §1396a(a) (1994).
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caid benefits3° As acondition of receiving federal funding, states
must make Medicaid available to these individuals.^^ Beyond these
categories of individuals, states may provide Medicaid coverage to in¬
dividuals who do not otherwise qualify for SSI and who are unable to
meet their medical expenses.^ Within certain limits, states may also
use more liberal methods for ascertaining what resources are available
to an applicant in eligibility determinations for this optional
c a t e g o r y.

23

Although eligibility requirements vary among states,^^ the stan¬
dards used typically create the possibility that asubstantial estate may
remain at the recipient’s death. In fact, certain assets are exempt from
consideration in determining resource eligibility of aged persons
under the federally established SSI standards that generally serve as
the baseline for categorical Medicaid eligibility. The principal place of
residence, or “homestead,”^ of an institutionalized applicant, includ¬
ing land attached to it, is exempt from consideration if aspouse or
dependent relative continues to reside there.^^ Household goods and
effects are also exempt, with no limitation on value for married
2 0 . See §§ 1396a(a)(10)(A)(i)(I)-(VII). These categories include aged, blind,
and disabled individuals receiving assistance under the Supplemental Security In¬

surance (SSI) program per 42 C.F.R. §435.4, as well as qualified Medicare benefi¬
ciaries. See 42 U.S.C. §1396d(p)(l). Qualified Medicare beneficiaries are those

individuals who are eligible to receive Medicare Part A, but whose income falls
below the federal poverty limit and whose assets do not exceed twice the SSI re¬
source availability limit. See id.
21. See §1396a(a)(10).
22. See §1396a(10)(A)(ii). The rate of enrollment growth for elderly admitted
to Medicaid through these other (noncash assistance) categories is increasing sig¬
nificantly faster than that of cash assistance (e.g., SSI) enrollees, agroup which has
remained relatively stable for several years. See Kaiser Comm’n, Expenditures
AND Beneficiaries, supra note 11, at 2.
23. See §1396a(a)(10)(C).
24. More specifically, eligibility requirements for recipients of SSI differ be¬
tween states that have elected to base eigibility on the requirements in existence
for receipt of Medicaid prior to the enactment of SSI and those that have chosen to
use the SSI standards for determining eligibility. See Rog;er A. McEowen, Estate
Planning for Farm and Ranch Families Facing Long-Term Healith Care, 73 Neb. L. Rev.

104, 108 (1994). States in the former category may follow stricter eligibility guide¬
lines. See id. For alist of “section 209(b )” states which opted not to adopt S S I
eligibility as the eligibility determinant for Medicaid in the state, see id. at 108 nr . 2 1 .
25. Pursuant to federal regulations, the state must define the phrase “individ¬
ual’s home” or “homestead” in the state recovery plan. See 42 C.F.R. §433.36.
26. See 42 U.S.C. §1382b(a)(l); 20 C.F.R. §§ 416.1210(a), 416.1212(c) (1997); see
also Correll v. Division of Soc. Serv., 418 S.E.2d 232 (N.C. 1992) (finding that under
North Carolina law an individual need not own the home to exclude the value of

land attached thereto which the applicant did own).
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couples and up to $2,000 for single individuals.^^ Additionally, one
automobile is exempt from consideration and, if it is deemed neces¬
sary for certain essential daily activities, there will be no limitation on
its value. If the automobile is not deemed necessary for such essential
activities, only $4,500 of its value will be exempt.^* Certain burial
funds^® and insurance policies with small cash value are exempt.^°
Furthermore, capital assets which are considered necessary to the ap¬
plicant’s income and rental property or business property offering
lodging or day care which has less than $6,000 equity and which pro¬
duces rental income equal to at least six percent of equity will be exempt.^^ After excluding these resources, an applicant will, at a
minimum, be eligible when his remaining income is sufficiently low to
qualify for SSI.^^ Additionally, many states provide eligibility for el¬
ders requiring nursing home care, even though they normally would
not be eligible for Medicaid benefits, if the elderly person’s income is
insufficient to meet the costs of necessary care. These fall within the
group of so-called medically needy recipients.^^ Thus, one may be¬
come eligible for Medicaid tmder avariety of measures and still have
substantial assets, if not income.^ In spite of these many exemptions,
the bulk of most Medicaid recipients’ estates is found in the value of
the primary residence.^®
The elderly become eligible for Medicaid benefits most often as a
result of their need for long-term or custodial care.^® Moreover, the
longer an individual lives past age sixty-five, the more likely recourse
to Medicaid becomes.^^ With the cost of nursing home and other
27. See 20 C.F.R. §§ 416.1210(b), 416.1216(b).
28. See 42 U.S.C. §1382b(a)(2)(A); 20 C.F.R. §§ 416.1218(b)(l)-(b)(2).
29. See 20 C.F.R. §§ 416.1210(1), 416.1231.
30. See id. §§ 416.1210(h), 416.1230(a).
31. See id. §§ 416.1210(d), 416.1222(a); see also id. §416.1224 (exempting certain
property with less than $6000 equity which is used to produce certain agricultural
products for the applicant’s consumption).
32. See genera ly id. §416.1100.
33. 42 C.F.R. §435.4 (1996).

34. See infra note 234.
35. See Gary Mazart, Protecting the Home in Government Benefits Planning, 164
N.J. Law 34 (1994).

36. Although many elderly recipients have been historically poor, the great
increase in the percentage of recipients receiving Medicaid over age 85, suggests
that long-term care is the basis of the need. See infra note 37.
37. According to HCFA data, 9% of the population between ages 65 and 74
receives Medicaid. That number rises to 13.5% for those ages 75 to 84, and to
32.5% for the age group 85 and above. See Health Care Fin. Admin., Medicaid
Recipients as aPercentage of Population by Age tbl.6 (Aug. 5, 1997) <http://
www.hcf a.gov /medicaid /mnatstat .htm>.
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types of long-term custodial care averaging upwards of $38,000 per

year^* acost typically not covered by Medicaid,^^ many elders will
exhaust their savings quickly and will become sufficiently impover¬
ished to qualify for Medicaid.^ When the recipient dies, the remain¬
ing estate will contain exempt assets plus whatever insurance or
similar proceeds accrue as aresult of the recipient’s death. Medicaid

recipients often will leave very small estates, however, the exemption
of various assets in eligibility determination based on category rather
than value^i creates the potential that substantial assets may remain.
B. The Need for Recovery
The need for policies which improve the fiscal integrity of Medi¬
caid is becoming increasingly undeniable. Current demographic
trends suggest that only significant reforms will allow Medicaid to
continue to provide adequate health care to the indigent. Most signifi¬
cant among those demographic trends is the rapid growth of the eld¬

erly population: the so-called graying of America.^^
Approximately one of every eight Americans is elderly (sixtyfive or older);^^ by the year 2030, however, one in five will be elderly.
More importantly, the so-called oldest-old, that portion of the popula¬
tion eighty-five years of age or older, are the most rapidly growing
segment of American society.By 1994, the oldest-old comprised ap¬
proximately one percent of the population, up two hundred seventyfour percent from 1960.^ This rate of growth was more than six times
the total rate of population growth and nearly three times the growth
44

of those aged sixty-five and older.^^ The expenditures per capita for
these oldest-old recipients are substantially higher than for any other
38. See Robin Toner, Critics Say Republican Budget
ing Home Beds for Elderly, N.Y. Times, Nov. 12, 1995,
39. See 42 U.S.C. §1395x (setting forth various
for long-term care).
40. See Toner, supra note 38 (noting that half of

Will Create Shortage of Nurs¬
§1, at 30.
limits on Medicare coverage
all elders receiving long-term

care will exhaust their resources in six months or less).

41. See supra notes 24-35 and accompanying text.
42. See Allan J. Mayer et al. The Graying of America, Newsweek, Feb. 28,1977,
at 50.

43. See Frank B. Hobbs, U.S. Bureau of the Census, The Elderly Popula¬

tion (Aug. 5, 1997) <http://www.census.gov/www/pop-profile/elderpop.htm>.
44. See id.
45. See id.
46. See id.
47. See id.
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age group among Medicaid recipients.^* Approximately twelve times
more money is paid to vendors per recipient aged eighty-five and
older than for those ages six to fourteen (the least expensive age group
for Medicaid), and approximately one and one-half times as much as
those aged seventy-five to eighty-four (the next most costly age cohort
behind the oldest-old).Included in the growing elderly population
will also be asubstantially larger proportion of African Americans,
Hispanics, and Native Americans,** who tend to be poorer than their
Caucasian counterparts.
Thus, the general trend of increasing incomes for the elderly*^
may be somewhat offset by the increasing proportion of historically
poorer elders. These trends are sufficient to warrant acareful reap¬
praisal of Medicaid’s current practices and of their long-term feasibil¬
ity. Alone, these facts do not imply that estate recovery should be an
important part of any such reevaluation. However, combining the ev¬
idence of an aging population with the fact that most elderly house¬
holds maintain the vast majority of their net worth in aprincipal
residence** mandates that estate recovery become an essential tool to
recoup Medicaid dollars. If the current exemption of the principal res¬
idence in eligibility determination is to continue, estate recovery will
play acardinal role in reaching the locus of many elders’ wealth.
51

C. Estate Recovery Programs
Because estate recovery programs are largely creatures of state
law and vary from state to state, asingle definition of an estate recov¬
ery program is implausible. However, certain common elements can
4 8 . S e e H e a l t h C a r e F i n . A d m i n . , M e d i c a i d R e c i p i e n t s a n d Ve n d o r P a y ¬

m e n t s B Y A g e t b l . 6 ( A u g . 7 , 1 9 9 7 ) < h t t p : / / w w w. h c f a . g o v / m e d i c a i d /
mnatstat.htm>.

49. See id. Specifically, those aged 85 and above were responsible for $12,387
per vendor in 1994, while those aged 6to 14 were responsible for $1,043 per ven¬
dor, and those aged 75 to 84, $8,453 per vendor. Id.
50. See Hobbs, supra note 43.
51. See generally U . S . D e p t , o f C o m m e r c e , C u r r e n t P o p u l a t i o n R e p o r t s ,
Consumer Income, Series P60-188, Income, Poverty, and Valuation of Noncash

Benefits: 1993 (1995) (discussing racial composition of poverty-stricken elderly).
52. See infra note 129 and accompanying text.
53. The median net worth (assets minus liabilities) of older households was
approximately $86,324 in 1993. See U.S. Census Bureau, Asset Ownership of
Households: 1993 tbl.D (Aug. 5, 1997) (median net worth by age of householder
and monthly household income quintile, 1993 and 1991) <http://
www.census.gov/hhes/www/wealth.htm>. This figure suggests that, in the ag¬
gregate, elderly homeowners have the great bulk of their wealth tied up in the
principal residence. See id.
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be adduced. These elements characterize estate recovery programs as
they currently exist in most states. Because certain classes of assets
are exempted when determirung eligibility for Medicaid, adeceased
Medicaid recipient may have been sufficiently needy to qualify for
Medicaid and yet still leave asubstantial estate.^ An estate recovery
program focuses on recovering the amount expended on the recipi¬
ent’s behalf from these exempt assets after the recipient’s death. The
broad parameters of estate recovery programs are provided by federal
law and thus can be conveniently examined.
The federal Medicaid estate recovery statute^^ and its corre¬
sponding regulations^^ currently circumscribe states’ ability to seek re¬
covery from arecipient’s estate. Although these federal rules are not
mandatory, conformity with them is acondition of receiving federal
funding,®^ and such frmding, in turn, is essential to state Medicaid
programs. Thus, federal guidelines now exist as the outer limit of re¬
covery within which states are free to set their own boundaries. How¬
ever, since passage of the Omnibus Budget Reconciliation Act of 1993
(OBRA ‘93),®® federal limits now provide amuch smaller impediment
to astate’s efforts at maximum recovery.
The Onmibus Budget Reconciliation Act of 1993®’ made sweep¬
ing changes both to Medicaid laws and to estate recovery programs.
Three major changes have substantially impacted state programs. The
largest change permits the federal government to condition states’ re¬
ceipt of federal funds upon the establishment of recovery programs.
Prior to such legislation, most states sought recovery only from re¬
sponsible third parties®! or, in some cases, from the estates of recipi¬
ents who died with no surviving spouse or children. These laws were
relatively ineffective at generating revenue. For example, in 1987,
imder atypically weak recovery regime, Florida collected an average
of only seventeen dollars per Medicaid-funded nursing home resi60

54. See supra notes 24-41 and accompanying text.
55. 42 U.S.C. §1396p (1994).
56. 42 C.F.R. §433.36 (1996).
57. See 42 U.S.C. §1396a(a)(18).

58. Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, §13612,
107 Stat. 312, 627 (1993).
59. Id.

60. See 42 U.S.C. §1396p(b)(l); see also §1396a(a)(18) (making compliance
with the recovery and adjustment provisions of §1396p acondition for federal
support of state plans).
61. See Dunlop et al., supra note 2, at 540.
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dent.“ The second change allows states to begin seeking recovery
from recipients aged fifty-five as opposed to sixty-five years of age.
Third, the Act also expanded the definition of “estate” from the com¬
mon-law probate estate to abroader concept which includes other
forms of property normally not part of the probate estate.^ For in¬
stance, astate may decide to include life estate or joint tenancy hold¬

63

ings of the recipient in its estate recovery program.^® These changes
increase the likelihood that states will obtain recovery from adece¬
dent’s estate.

Under OBRA ‘93, each state is required to enact at least abasic
estate recovery procedure in order to receive federal financial support
for its Medicaid program.®^ However, afew states have had estate
recovery programs in place for many years.®^ The success these pro¬
grams enjoyed did much to persuade Congress to change federal pol¬
icy on the subject.^ In the wake of OBRA ‘93, many states have now
enacted such programs,® even if sometimes reluctantly.^^ Thus, estate
62. See id. at 562. Additional support for the ineffectiveness of earlier recov¬

ery procedures is seen by the fact that the amount recovered by Medicaid through
adjustments (including prior-period claims adjustments, third-party liability, and
other collections) has increased significantly to $1.4 billion in 1996, See Health
Care Fin. Admin., supra note 2.
63. See id. But see Renee K.Neeld, Medicaid Planning: 1993 OBRA Asset Trans¬

fer Restrictions and Estate Recovery, 37 Res Gestae 329, 331 (1994) (suggesting that
the change from 65 to 55 may have been ascrivener’s error). Additionally, current
HCFA regulations state that, inter aha, adjustments and recoveries may only be
obtained “[f]rom the estate of any individual who was 65 years of age or older
when he or she received Medicaid.” See 42 C.F.R. §433.36(h)(l)(i) (1996) (empha¬
sis added). Nevertheless, the statute remains unchanged at “55. 4 2 U . S . C .
§1396p(b)(l)(B).
64. See 42 U.S.C. §1396p(b)(4)(B).
65. See id.

66. Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66,
§13612(a)-(c), 107 Stat. 312, 627-28 (1993) (codified as amended at 42 U.S.C.
§1396p(b)(l)).
67. See Dunlop et al., supra note 2, at 556-57.
68. See Special Senate Comm, on Aging, Developments on Aging: 1993,1 S.
Rep. No. 103-403, at 186-90 (1993).

69. See, e.g., Alaska Stat. §47.07.055 (Michie 1994); Ark. Code Ann. §20-76436 (Michie 1994); Cal. Welf. &Inst. Code §14009.5 (West 1994 &Supp. 1997);
Colo. Rev. Stat. §26-4-403.3 (1994); Del. Code Ann. tit. 25, §5003 (1994); Fla.
Stat. Ann. §409.910 (West 1995); Idaho Code §56-218A (Supp. 1996); 305 III.
Comp. Stat. 5/5-13 (1996); Ind. Code §12-15-9-1-5 (West 1995 &Supp. 1996); Iowa
Code §249A.5 (1995 &Supp. 1997); Kan. Stat. Ann. §39-709 (1994); La. Rev.
Stat. Ann. §153 (West 1996); Me. Rev. Stat. Ann. tit. 22, §14(2-1) (West Supp.
1996); Md. Ann. Code art. 88A, §77 (1996); Mass. Ann. Laws ch. 118E, §31 (Law.

Co-op. 1995 &Supp. 1997); Minn. Stat. Ann. §256B.15 (West 1995 &Supp. 1997);
Miss. Code Ann. §43-13-317 (1995 &Supp. 1996); Mo. Rev. Stat. §473.398 (1995

&Supp. 1997); N.H. Rev. Stat. Ann. §126-A:51 (1995); N.J. Rev. Stat. §30:4D-7.2
(1995); N.M. Stat. Ann. §§ 27-2A-1 to -9 (Michie 1995); N.Y. Soc. Serv. Law §369
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recovery has become acrucial consideration for Medicaid recipients
and their advisors nationwide.

State recovery statutes endeavor to track closely the format of
the federal statute on the subject.^! The Illinois estate recovery statute
is one example.^ It provides that amounts expended under the state’s
Medicaid program for either; (1) aperson of any age who is an inpa¬
tient in anursing facility or other medical institution or (2) aperson
age fifty-five or older, “shall be aclaim against the person’s estate or

against the estate of the person’s surviving spouse.’’^^ The state is not
permitted to recover the amount of the claim until after the death of
the recipient’s surviving spouse.^^ If the recipient’s spouse is no
longer living, then recovery may still only be obtained if there is no
surviving child imder age twenty-one, blind, or permanently and to¬
tally disabled. These safeguards for arecipient’s dependents apply
only if Medicaid expenditures were correctly made on the recipient’s
behalf.^® If, however, the recipient was not properly entitled to the
assistance, the agency may recover the expenditures at any time.^®
(McKinney 1995 &Supp. 1997); N.C. Gen. Stat. §108A-70.5 (1996); Ohio Rev.

Code Ann. §5111.11 (Anderson 1996); 62 Pa. Cons. Stat. Ann. §1412 (West
1996); S.C. Code Ann. §43-7-460 (Law. Co-op. Supp. 1997); Utah Code Ann. §2619-13 (1995 &Supp. 1997); Va. Code Ann. §32.1-326.1 (Michie Supp. 1996); Wis.
Stat. §49-496 (1997),

70. See, e.g., 1995 S.C. Acts 71 (stating that “the General Assembly reluctantly
complied with the federal mandate” to seek recovery).
71. See 42 U.S.C. §1396p (1994); 42 C.F.R. §433.36 (1996).
72. 305 III. Comp. Stat. 5/5-13 (West 1995) provides:

To the extent permitted under the federal Social Security Act, the
amount expended under this Article (1) for aperson of any age who is
an inpatient in anursing facility, an intermediate care facility for the
mentally retarded, or other medical institution, or (2) for aperson
aged 55 or more, shall be aclaim against the person’s estate or aclaim
against the estate of the person’s surviving spouse, but no recovery

may be had thereon imtil after the death of llie surviving spouse, if
any, and then only at such time when there is no surviving cfiild w h o
is under age 21, or blind, or permanently and totally disabled. This
Section, however, shall not bar recovery at the death of the person of
amounts of medical assistance paid to or in his behalf to which he was
not entitled; provided that such recovery shall not be enforced against
any real estate while it is occupied as ahomestead by the surviving
spouse or other dependent, if no claims by other creditors have been
filed against the estate, or if such claims have been filed, they remain
dormant for failure of prosecution or failure of the claimant to compel
administration of the estate for the purpose of payment.
73. Id.
74. See id.
75. See id.

76. See 305 III. Comp. Stat. 5/11-14.5 (West 1995).
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Anew definition of “estate” has substantially expanded states’
ability to seek recovery of expended funds. Until OBRA ‘93, the term
“ e s t a t e ” r e m a i n e d u n d e fi n e d i n f e d e r a l a n d s t a t e s t a t u t e s o r w a s d e ¬

fined only as the probate estate under certain state statutes.^ Where
the term was left undefined, courts generally interpreted “estate” as
the common-law probate estate.^® Under OBRA ‘93, states may opt to
expand the definition of “estate” to include any other real or personal
property and other assets in which the individual had any legal title
or interest at the time of death (to the extent of such interest), includ¬

ing such assets conveyed to asurvivor, heir, or assign of the deceased
individual through joint tenancy, tenancy in common, survivorship,
life estate, living trust, or other arrangement.^’ The federal mandate
extends only to recovery from probate estates, and states need not
take advantage of the full scope of this broad definition.*® Several
states have, however, written or amended their recovery statutes to
make recovery available from much of the property authorized by the
federal statute.*^

1. MEDICAID LIENS

Under certain circumstances, alien may be placed upon an insti¬
tutionalized Medicaid recipient’s property while the recipient is still
living. Provisions for liens were first enacted as part of the Tax Equity
and Fiscal Responsibility Act of 1982*^ (TEFRA ‘82), in response to
rapidly increasing Medicaid expenditures and in an attempt to en¬
hance the effectiveness of existing recovery programs.** Previously,
such liens had been prohibited.*^ It is important to recognize the dif¬
ference between liens and recovery under the statutory guidelines, be¬
cause they are both governed by different restrictions and have
different ramifications for the recipient. The lien is merely asecurity
interest in afuture recovery placed on the recipient’s property while
77. See, e.g., 305 III. Comp. Stat. 5/5-13 (West 1995) (referencing the Illinois
Probate Act of 1975 for adefinition of “estate”).
78. See, e.g.. Citizens Action League v. Kizer, 887 F.2d 1003 (9th Cir. 1989).
79. 42 U.S.C. §1396p(b)(4)(B) (1994).
80. See id.

81. See, e.g., Idaho Code §56-218A (Supp. 1995); 305 III. Comp. Stat. 5/5-13
(1995); Iowa Code §249A.5 (1994); Me. Rev. Stat. Ann. tit. 22, §14(2-I)(F)(2) (West
Supp. 1996); N.Y. Soc. Serv. Law §369 (McKinney 1995).
82. Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, 96
Stat. 324 (1983).

83. See Medicaid Program; Liens, Adjustments, and Recoveries, 47 Fed. Reg.
43644 (1982).

84. See 42 U.S.C. §1396p(b) (1988) (amended in 1993).
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that person is still alive, whereas the estate recovery claim is “a bill
presented to the heirs,”®® requiring present payment. Although no re¬
covery may be obtained while aMedicaid recipient is living, federal
law allows the agency responsible for estate recovery to impose alien

upon the recipient’s principal residence if certain conditions are met.®®
Two circumstances exist under which liens may be imposed on the
property of aliving recipient. First, alien may be imposed on the

property of aliving recipient for benefits incorrectly paid, following a
court judgment establishing the incorrectness of payment.®^ Second, a
lien may be imposed on the real property of arecipient who is an

inpatient in amedical institution or long-term care facility from which
the recipient is not reasonably expected to return home.®® The latter
circumstance will suffice to justify imposition of alien only on real
89
property of the recipient.
Liens on the real property of long-term care and nursing facility

patients are subject to further limitations. The first condition is that
the recipient must be institutionalized in anursing home or other

long-term care facility that requires him to spend all but aminimal
amount of his income for medical costs, and it must appear that the

recipient cannot reasonably be expected to return home.^° An addi¬
tional condition, limiting both liens and recovery, is that there must be

no surviving relative whose existence prevents application of alien.^'
This group includes asurviving spouse,^^ achild imder age twentyone, or achild who is blind or permanently and totally disabled.®®
Moreover, if the lien is predicated upon adetermination that the re¬
cipient is institutionalized and cannot reasonably be expected to re¬
turn home, there must be no sibling who has lived with the recipient
for at least one year immediately prior to admission to amedical insti¬
tution.®^ There must also be no adult “caretaker” child.®®
85. Patricia Tobin, Medicaid Basics and aReview of Amendments to Medicaid Law
Under OBRA ‘93, in Planning for Aging or Incapacity 1994: Legal and Finan¬

cial Issues 203, 213 (PLI Tax Law &Estate Planning Course Handbook Series No.
D4-5249, 1994).

86.
87.
88.
89.
90.
91.

See 42 U.S.C. §1396p(a)(l) (1994); 42 C.F.R. §433.36 (1996).
See 42 U.S.C. §1396p(a)(l); 42 C.F.R. §433.36(g)(1).
See 42 U.S.C. §1396p(l)(B)(i).
See §1396p(l)(B).
See §§ 1396p(a)(l)(B)(i)-(ii).
See §1396p(b)(2).

92. See id.
93. See id.

94. See §1396p(b)(2)(B)(i).
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Before alien founded upon permanent institutionalization may
be imposed, amedical determination must be made that the recipient
cannot reasonably be expected to return home.®^ This requires that
the recipient receive notice of the determination and that ahearing
comporting with traditional notions of substantive due process be
made available to the recipient.^^ Furthermore, the notice must ex¬
plain what is meant by the term lien and indicate that imposing alien
does not mean that the individual will lose ownership of the home.
The hearing is conducted according to state procedures established as
part of the state Medicaid plan pursuant to federal regulation.®® The
burden of proof rests with the state to show that the recipient will not
likely be discharged from the institution.
Additional restrictions safeguard the interests of the recipient by
minimizing the impact of lien impositions. For example, no lien may
be foreclosed to effect recovery, nor may astate recover any Medicaid
expenditures from the estate except upon disposition of the property
by the recipient (through either sale or transfer)“i or until after the
recipient dies.^°^ Upon the occurrence of any of those events, how¬
ever, the state is required by federal statute to seek recovery.^^^ More¬
over, it should be noted that if the recipient returns home, any lien
placed under this provision is dissolved.^“ Thus, it is unlikely that
the recipient will be detrimentally affected by the placement of alien
105
on his or her property.

9 8

100

2 . E S TAT E R E C O V E R Y

The state may recover (in circumstances where no lien was im¬
posed on the recipient’s property during his or her lifetime or where
property subject to alien is sold) from the recipient’s estate under
95. A“caretaker” child is one who resides in the recipient’s home and who
has taken care of the recipient for at least two years prior to admission to an insti¬
tution, if such care permitted the individual to avoid institutionalization during
that time. See §1396p(b)(2)(B)(ii); see also 42 C.F.R. §433.36 (1996) (requiring the

state plan to specify the criteria by which ason or daughter can establish that he or
she has been providing the care required to satisfy this provision).
96. See 42 U.S.C. §1396p(a)(l)(B)(ii).
97. See id.

98. See 42 C.F.R. §433.36(d).
99. See id.

100.
101.
102.
103.
104.
105.

See id. §433.36(q)(2)(ii).
See 42 U.S.C. §1396p(b)(l).
See §1396p(a)(l).
See §1396p(b)(l).
See §1396p(a)(3).
But see infra notes 245-48 and accompanying text.
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certain conditions. The state may also obtain “recovery” or “adjust¬
ment” for expenditures made on behalf of an individual who was age
fifty-five or older for assistance consisting of “nursing facility services,
home and community-based services, and related hospital and pre¬
scription drug services”^^ or any other services provided under the
state plan for which the state chooses to seek recovery. The recov¬
ery will be sought from property subject to alien during the recipi¬
ent’s lifetime if that property is sold and was properly subject to alien
imder the statute. Otherwise, recovery will be sought from the es¬
tate™ after the death of any dependent relatives, including aspouse,
blind or disabled child, sibling who was resident in the home for at
least one year, or caretaker child, as specified in the statute.^^® If no
such relatives remain, recovery may be sought immediately upon the
recipient’s death.^^'
Finally, Congress tempered the relatively harsh impact of OBRA
‘93 by requiring states to establish hardship waiver procedures.
Congress now directs state agencies to establish these hardship guide¬
lines in accordance with regulations promulgated by the Department
of Health and Human Services.Under these provisions, the state
waives application of its estate recovery procedures where recovery
would work an “imdue hardship” on the individual.*!^ Congress also
intended for HCFA to provide special consideration for cases in which
the estate is the sole income-producing asset of survivors, where the
asset is ahomestead of minimal value, or where other “compelling
circumstances” exist.**® This part of OBRA ‘93 applies only to benefits
paid after October 1, 1993.**® However, although the Department of
Health and Human Services has given aconclusory statement of what
112

106.

108.

42 U.S.C. §1396p(b)(l)(B)-(i).
See §1396p(b)(l)(B)(ii).
See §1396p(b)(l)(A).

109.

See id.

11 0 .

11 3 .

See §1396p(b)(2)(A)-(B).
See §1396p(b)(2).
See §1396p(b)(3).
See §1396p(d)(5).

11 4 .

See id.

107.

111 .
11 2 .

11 5 .
536.

See H.R. Rep. No. 103-11, at 209 (1993), reprinted in 1993 U.S.C.C.A.N. 378,

116. See Omnibus Reconciliation Act of 1993, Pub. L. No. 103-66, §§ 13611(e),
13612(d), 107 Stat. 312, 628-29.
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constitutes hardship^^^ it has thus far failed to provide any further
regulations to guide state agencies. Furthermore, the determination of
hardship in aparticular case is left to the discretion of the state
agency*^® and, therefore, cannot be counted on by individual recipi¬
ents to avoid recovery.
D. Policy Behind Estate Recovery
Congress had numerous objectives in mind when it included es¬
tate recovery as amandatory part of state Medicaid programs. Reduc¬
ing overall costs by recouping aportion of expenditures and
preventing capable individuals from using Medicaid as artificially in¬
expensive long-term care insurance became primary goals.^^® How¬
ever, in light of the relatively small impact of estate recovery in
reducing overall costs,^^° the programs may prove most successful as
incentives for the purchase of long-term care insurance and conse¬
quent disuse of the Medicaid system.
The foremost consideration behind estate recovery is the reduc¬
tion of the overall cost of Medicaid to states by recouping some por¬
tion of Medicaid expenditures. It is difficult to ascertain the
effectiveness of estate recovery at achieving this end, because some
states may not yet have fully implemented recovery programs. For
instance, in Missouri, astate with acomprehensive estate recovery
program,'2i $1,316,925 was recovered during fiscal year 1993,^^^ and
$8,832,006 between 1981 and 1993.^^® The former figure represents less
than one percent of all Medicaid expenditures in that state during the
same year.^^^ In Illinois recovery has been somewhat more effective,
generating approximately $10,669,740 in recoveries in fiscal year 1995
and placing liens upon property valued at $1,371,991.1^ Moreover,
117. See Health Care Fin. Admin., State Medicaid Manual, Part 3, at SM3

3810(c), available in Health Care Fin. Admin., Laws, Regulations, Manuals (May
1997) (CD-ROM).

118.
119.
120.
121.
122.

See Schultz Interview, supra note 18.
See Special Senate Comm, on Aging, supra note 68, at 186-90.
See infra notes 122-28 and accompanying t e x t .
See Mo. Rev. Stat. §473.398 (1994).
See John J. Sastry, Missouri's Estate Recovery Program, 50 J. Mo. B. 95, 95

(1994).
123. See id. at 95 n.l.

124. See Kaiser Comm’n on the Future of Medicaid, Health Needs and

Medicaid Financing: State Facts 118 (1995). Missouri’s total outlay for Medi¬
caid in 1993 was $2,252,000,000. See id.

125. Schultz Interview, supra note 18. It should be noted that asmall portion
of this total is attributable to recoveries of cash grant assistance rather than
Medicaid.
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the first two months of 1996 represent asubstantial increase over 1995
recoveries, with $10,014,599 recovered through the end of February

1996.126 increase appears to be the result of the changes in the
law precipitated by OBRA ‘93, which only recently has been fully effectuated327 Additionally, although comparatively small, these

figures must be examined in context. In spite of the disregard of cer¬
tain large assets in determining eligibility,^^® most individuals will
leave estates of negligible size, and often, no estate at all. Thus, the
recovered dollars come primarily from middle-class elderly recipients

who have become impoverished by long-term care expenditures and
who have the bulk of their accumulated wealth invested in their pri¬

mary residence. Nevertheless, Congress did possess alegitimate basis
to believe that estate recovery would become amore effective solution
in the future as the wealth of the elderly grows. As one would expect,
net worths of older households have been steadily increasing, and as
of 1993, this number had risen to $86,324.'^^ As the population’s
wealth increases along with the aging of the “baby boom” generation,

the success of recovery programs will likely increase, and their impor¬
tance in controlling Medicaid expenditures will grow.

The long-term care insurance industry was one of the major pro¬
ponents of OBRA ‘93’s estate recovery mandate.^®® This group argued
that the threat of having aMedicaid recipient’s estate consumed by
Medicaid debts would provide astrong incentive for elders and their
families to purchase long-term care insurance before the need for
long-term care arises.!®^ Accordingly, Congress contemplated studies
which suggested that elders were employing various plarming strate¬
gies to artificially achieve Medicaid eligibility.Most frequently, el¬
ders converted cash reserves into exempt assets like burial funds or
used savings to make home repairs, though occasionally they made
126. See id. Medicaid assistance liens have, however, been down somewhat

according to the department, totaling $415,006 through the end of February 1996.
127.
ee Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66,
§13612, 107 Stat. 312, 617 (1993); see supra notes 58-65 and accompanying text.
128. See supra notes 24-35 and accompanying text.
129. See U.S. Census Bureau, Asset Ownership of Households: 1993 tbl.D

(Aug. 5, 1997) (median net worth by age of householder and monthly household
income quintile, 1993 and 1991) <http://www.census.gov/hhes/www/
wealth.htm>.

130. See Ira Stewart Wiesner, OBRA ‘93 and Medicaid: Asset Transfers, Trust

Availability, and Estate Recovery Statutory Analysis in Context, 47 Soc. Sec. Rep. Ser¬
vice 757, 761 (1995).
131. See id.

132. See Special Senate Comm, on Aging, supra note 68, at 186-88.
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outright transfers733 Thus, the changes brought about by OBRA ‘93
were aimed both at reducing manipulation and at giving the state a
second chance at the sheltered wealth after the recipient’s death. For
chronically poor Medicaid recipients, long-term care insurance is not a

viable option because of its expense. Nevertheless, estate recovery
may prove imsettling to members of the middle class who can foresee

their potential dependence on Medicaid. As aresult, many will seek
out long-term care insurance long before the need for it arises and

when the product is still financially within reach. At this juncture,
there is insufficient evidence to establish any causal relationship be¬
tween OBRA ‘93 or estate recovery and increasing long-term care in¬
surance purchases.

III. Analysis
A. Paradigm Estate Recovery Statutes in Practice

Abrief consideration of how estate recovery programs operate
in practice may assist the elder law attorney in advising and planning

for clients in this area. In most states, when the recipient originally
applies for Medicaid, atracking designation is assigned so that the
state may record all expenditures made on the recipient’s behalf.
Upon the death of aMedicaid recipient, the state agency empowered
to carry out estate recovery typically will be notified of the recipient’s
death. Notice may be accomplished by one of several possible ave¬

134

nues. Often the public assistance case worker will inform the agency
responsible for recovery of the death, if that case worker is aware of

it.i^ Alternatively, states may employ some t5T>e of death match re¬
port or may use clippings of applications for letters testamentary.
In Illinois, for example, the department responsible for collections
137

maintains astaff throughout the state that regularly searches court¬
house records for death certificates and applications for letters testa¬
mentary and then compares names of decedents with alist of
Medicaid recipients bound for recovery.Additionally, some state
agencies require that the executor of an estate notify the state of the
133. See id. at 188.

134. See Sastry, supra note 122, at 97.
135. See id.

136. See Schultz Interview, supra note 18.
137. See Sastry, supra note 122, at 98.
138. See Schultz Interview, supra note 18.
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recipient’s death and the consequent opening of an estated^^ Thus, by
one of the aforementioned methods, the state agency is very likely to
be notified of the recipient’s death. In afew states, the agency is re¬

quired to provide notice of the existence of the recovery claim to all
heirs and devisees whose identity can be reasonably determined.^^^
At that point, if the necessary conditions are met, the agency will pres¬
ent aclaim to the estate of the recipient equal to the amount of assist¬
ance expended or the value of the recipient’s estate, whichever is less,
or by filing aclaim in the court of competent jurisdiction for assets not
included in the probate estate.^^^ The agency generally must do so
within the time prescribed for claims against decedents’ estates under
state law.i^^ Such aclaim generally takes precedence over all un¬
secured claims, except funeral and burial expenses and administrative
costs, such as probate fees, taxes, and other death-related expenses.
This order is determined by state \dcw}‘^ however, and may vary. If
there is asurviving spouse or adisabled or blind child, the agency
will simply await the time when no such relative survives and then
seek recovery from the original recipients’ assets to the extent that
143

they remain.i^^ It is important to note that “the federal statute only
contemplates that the deceased recipient’s assets will be traced, not
that other persons can become liable to pay over their own personal
assets.’’^^^

B. Effect of Estate Recovery Programs on Recipient’s Surviving Family
The extent to which states are permitted to collect the Medicaid
debts of adeceased recipient from the estate of that recipient’s rela¬
tives remains largely unclear. Generally, the relatives of arecipient
will be subject to recovery only to the extent that they have received
assets of the recipient.^^^ In these cases, the burden is on the agency
seeking recovery to substantiate its entitlement to recoupment of ben139. See id.

140. See, e.g., Minn. Stat. §256B.15(la)(c) (1995).
141. See, e.g., Me. Rev. Stat. Ann. tit. 22, §§ 14(2-I)(B)(l)-(2) (West 1994).
142. See, e.g., Mont. Code Ann. §53-2-611(1) (1993).
143. See, e.g.. Conn. Gen. Stat. Ann. §17b-95 (West 1997); Mass. Gen. Laws
ch. 198, §1(1994); N.J. Rev. Stat. §30:4D-7.2(d) (1994).
144. See sources cited supra note 143.
145. See supra notes 71-76 and accompanying text.
146. See Demille v. Belshe, No. C-94-0726-VRW, 1994 WL 519457, at *7 (N.D.

Cal. Sept. 16, 1994).
147. See id.
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efits from parties to whom the recipient transferred property.^^^ Some
courts have held that the Medicaid statute governing estate recovery
and its corresponding regulations “restrict only the [state’s] ability to
seek reimbursement from the estate of the Medicaid recipient and pro¬
vide no limitation on the [state’s] ability to seek reimbursement from
Conthe estate of aspouse” for debts of the original recipient,
versely, in In re Estate ofBurstein^^ the court found that the dominant
purpose of the federal limits on estate recovery^^i is to protect a
spouse or permanently disabled child from loss of support during a
recipient’s lifetime and to allow the recipient to provide for them after
death. The latter holding comports most closely with the understand¬
ing of the HCFA^^^ and seems appropriate in light of the strong safe¬
guards for the interests of vulnerable family members that are
included in the federal recovery legislation.
Asomewhat more difficult question arises when state “responsiSuch statutes exist in most
ble relative” statutes come into play,
states, though they are seldom enforced.^^^ These statutes make cer¬
tain family members responsible for the necessary debts of their rela¬
tives.^^ When medical assistance is furnished, an implied contract
with the responsible relative is considered to have been created.
Thus, for example, aparent might be responsible for the housing or
medical needs of his or her child, even though the child does not re¬
side with the parent. Similarly, aspouse with financial means might
149

1 5 3

154

1 5 7

148. See In re Estate of Rhodes, 561 N.Y.S.2d 344, 346 (N.Y. 1990).
149. Nass V. Perales, No. 85 CIV. 4485, 1986 WL 68487, at *2 (E.D.N.Y. Sept. 3,
1986).
150. 611 N.Y.S.2d 739 (N.Y. 1994).

151. See 42 U.S.C. §1396p (1994).
152. See, e.g., 47 Fed. Reg. 43644-45 (1990) (considering the reduced likelihood

of surviving children or spouses becoming charg e s

of the state when estate recov-

ery is limited to cases where no spouse or child under 21, blind, or permanently
disabled, survives).
153. See 42 U.S.C. §1396p(b)(2).
154. For adiscussion of responsible relative statutes and the Health Care Financing Administration’s position towards them, see generally George■ F . I n d e s t
III, Legal Aspects of HCFA’s Decision to Allow Recovery from Children foir M e d i c a i d
Benefits Delivered to Their Parents Through State Financial Responsibility Statutes: A
Case of Bad Rule Making Through Failure to Comply with the Administrative Procedure
Act, 15 S.U. L. Rev. 225 (1988).
1 5 5 . F o r a discussion of family responsibility laws, see generally Usha
Narayanan, Note
e. The Government’s Role in Fostering the Relationship Between Adult
Children and Their Elder Parents: From Filial Responsibility Laws to ...What?, A
Cross-Cultural Perspective, 4Elder L.J. 369 (1996).
156. See, e.g., N.Y. Soc. Serv. Law §101(1) (McKinney 1992).
157. See In re Estate of Craig, 624 N.E.2d 1003, 1005 (N.Y. 1993) (interpreting
N.Y. Soc. Serv. Law §§ 363(3), 369(2)).
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be held legally responsible for the medical expenses of an impover¬
ished spouse even though the two no longer live together. Neverthe¬
less, because federal statutes governing Medicaid estate recovery
demonstrate aclear intent to prevent the impoverishment of Medicaid
recipients and their relatives, state courts have held that federal Medi¬
caid law does limit the state’s ability to recover expenditures from a
responsible relative.
In In re Estate of Craig the court held that recovery of correctly
paid Medicaid expenditures could not be obtained from the estate of a
158

surviving spouse,

160

I n t h a t c a s e , t h e w i f e d i d n o t h a v e s u f fi c i e n t

means to pay the medical expenses of her husband ($4,737.79) when
those expenses were paid by Medicaid.^^^ At her death, the remainder
of areverse mortgage created an estate of approximately $27,000.^“
The court held that aresponsible relative’s duty accrued at the time of
the Medicaid payments, if that relative had sufficient means.^® If,
however, the means to pay for the recipient’s care did not come until
after payment by Medicaid or, as here, imtil after the death of the
potentially responsible relative, that avenue of recovery was fore¬
closed to the state. Thus, it is only contemporaneous sufficient
means that matter for the establishment of responsible relative liabil¬
ity. Moreover, the court found that the surviving spouse cannot be
deemed aresponsible relative with financial means simply because
that spouse owns ahome.^^ However, limitations to this general
principle do exist:
An exception to this prohibition is allowed after the death of per¬
sons over 65 years of age when the asset may be liquidated to
recoup the person’s Medicaid payments. But the exception is
qualified, and does not allow the state to reach even farther back
for recoupment as to apredeceased spouse’s Medicaid payments
....The exception is aone shot, not adouble barreled

opportunity.^®^
158. See, e.g.. In re Estate of Harris, 387 N.Y.S.2d 796 (N.Y. Sur. Ct. 1976).
159. 624 N.E.2d 1003.
160. See id. at 1006.
161. See id. at 1004.
162. See id.
163. See id. at 1005.

164. But see In re Estate of Hooey, discussed infra notes 182-94 and accompany¬
ing text.
165. See In re Estate of Craig, 624 N.E.2d at 1004.
166. Id. at 1005.

380 The Elder Law Journal
The state may not seek recovery from arecipient’s estate while asur¬
viving spouse is still living, even if the spouse no longer resides with
the recipient.
Recovery from arecipient’s estate while children of the recipient
are living is also an area over which courts have differed. Some courts
have held that if aminor, blind or disabled child of the recipient was
not abeneficiary of the recipient’s estate, the agency may still seek
recovery.i^ Others have held that the plain meaning of the statutory
language must control, and that if any family member mentioned in
the statute survives, regardless of that individual’s dependency on the
recipient, recovery will not be allowed.^®® The factual question of
whether aparticular child is “totally disabled’’ as mandated by most
state recovery statutes has sometimes proven troublesome as well.^^®
167

C. Challenges to Estate Recovery
Even before OBRA ‘93 mandated widespread passage of estate
recovery programs, recipients of Medicaid challenged their validity.
Such challenges to recovery of correctly paid benefits by the recipient
or his or her heirs have emphasized the scope of the recipient’s “es¬
tate” subject to recovery.!^! This avenue of attack has, however, been
largely foreclosed by the changes brought about by OBRA ‘93.^^^ Sim¬
ilarly, estate recovery programs that limit aid to recipients sixty-five
years of age or older have been haled as antithetical to the Equal Pro¬
tection Clause of the Fourteenth Amendment.^^^ Such challenges,
however, have consistently failed and courts have continued to up¬
hold the distinction made by states as rationally related to legitimate
state interests.^’’^

167. See In re Estate of Rundell, 344 N.Y.S.2d 6, 8(N.Y. App. Div. 1973).
168. See, e.g., In re Estate of Samuelson, 493 N.Y.S.2d 784, 787 (N.Y. App. Div.
1985).

169. See, e.g.. In re Estate of Burstein, 611 N.Y.S.2d 739, 740 (N.Y. Sur. Ct. 1994).
170. See, e.g.. In re Esfafe of Peck, 416 N.W.2d 158 (Minn. Ct. App. 1987).
171. See, e.g., Citizen’s Action League v. Kizer, 887 F.2d 1003,1006-07 (9th Cir.
1989) (holding that real property passing by joint-tenancy is not part of the probate
estate and therefore is exempt from California’s estafe recovery provisions).
172. See supra nofes 64-65 and accompanying text.
173. See, e.g.. In re Estate of Turner, 391 N.W.2d 767, 768-70 (Miim. 1986) (not¬

ing that relaxed eligibility standards for persons over 65 make recovery from such
individuals alone arational distinction); In re Estate of Davis, 442 N.E.2d 1227,
1230 (N.Y. 1982) (reasoning that the legislature may have believed that individuals

below age 65 stood abetter chance of regaining health and returning to selfsufficiency).
174. See sources cited supra note 173.
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In Demille v. Belshe}'^^ the federal District Court for the Northern

District of California issued apermanent injunction against the appli¬
cation of California’s estate recovery statute because California’s re¬
covery procedure was held to violate due process.In that case, the
heirs of recipients were denied access to ahearing until after liens

were placed upon their real property.^^ California law provided that
alien was to be placed on the decedent recipient’s interest in the real
property of asurviving spouse, in the amount of the department’s
entitlement, with the lien “due and payable’’ only upon the death of
the surviving spouse or the sale, transfer, or exchange of the real prop¬
erty, The court held that the risk of erroneous deprivation was too
high to allow such alien to be attached prior to ahearing.!^® Califor¬
nia’s legislature recently repealed that part of the state’s recovery pro¬
cedure.^®® More generally, Demille v. Belshe stands for the proposition
that the U.S. Constitution requires states to provide Medicaid recipi¬
ents or their affected heirs with an opportunity for ahearing before
appl}dng any type of lien to real property.
In In re Estate of Hooey the Supreme Court of North Dakota
considered the timing of the state’s ability to recoup Medicaid benefits
from arecipient.In that case, the State Department of Human Serv¬
ices sought recovery for properly made expenditures from the estate
of arecipient.The beneficiaries of the estate countered that the
claim against the estate was not filed in atimely maimer imder the
181

state law.^®® This contention rested on the beneficiaries’ belief that the

state’s claim for recovery arose only at the time of death.^®^ If that
were the case, state law would have allowed the creditor—here the

state—only three months to bring its claim,-If, however, the claim
.175. Demille v. Belshe, No. C-94-0726-VRW, 1995 WL 23636, at *1 (N.D. Cal.
Jan. 12, 1995).
176.
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180. See Cal. Welf. &Inst. Code §14009.5(c) (West Supp. 1997) (as amended
by 1995 Cal. Stat. 548, §2(1995)).
181. See generally DemiUe v. Belshe, No. C-94-0726-VRW, 1995 WL 23636, at *2
(N.D. Cal. Jan. 12,1995) (conferring the right to ahearing to those with an owner¬
ship interest in the affected property).
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arose during the life of the beneficiary, athree-year window existed in
which claims could be brought.^®® The court held that the state’s claim
arose at the time the benefits were received, not at the point of
death. 1®^ The court noted, inter alia, that four circumstances must ex¬

ist before the state agency may recover assistance funds under North
Dakota’s statutory guidelines,!^® which are illustrative of most state
recovery limits:
First, the recipient must have been sixty-five years of age or older
when the benefits were received. Second, the Department may
recover only from the estate of the recipient, i.e., oidy upon the
death of the recipient. Third, the Department must await the
death of the recipient’s spouse, if any. Fourth, it must await the
death or majority of any surviving child who is under age twentyone, or the death of asurviving child who is blind or permanently

and totally disabled.^®!
Because the latter three events will eventually occur in all cases, their
only function would be to govern the timing of recovery.!®^ These
events have no bearing on the existence of the state’s claim to recov¬
ery, only when that recovery may be sought.^®® However, ‘“not all
recipients of medical assistance will be age sixty-five or older when
they receive aid.’”®®^ Thus, the threshold issue of age at the time of
receipt is the only means of completely avoiding the existence of a
recovery claim at the time of death.
Applying similar principles, the court in Estate of Cripe^'^^ re¬
cently foimd that the estate of adeceased Indiana Medicaid recipient
was liable for expenditures made on her behalf, despite the argument
by representatives of her estate that her ability to pay arose only after
her death.!’® Representatives of the estate relied on astatute purport¬
edly limiting the state’s recovery claim against assets to the amount of
assistance paid after those assets were acquired.!’^ The court rejected
188. See id.

189. See id. at 87. But see In re Estate of Hoover, 251 N.W.2d 529, 531 (Iowa

1977) (finding that the state’s claim to recovery of assistance accrued at the time of
death, not receipt).
190. N.D. Cent. Code §50-24.1-07 (1997).
191. Hooey, 521 N.W.2d at 86 (citing N.D. Cent. Code §50-24.1-07).
192. See id. at 87 (citing Department of Public Welfare v. Anderson, 384 N.E.2d
628, 633-34 (Mass. 1979)).
193. See id.

194. Id. at 87 (quoting Anderson, 384 N.E.2d at 633-34).
195. 660 N.E.2d 1062 (Ind. Ct. App. 1996).
196. See id. at 1064.

197. See id. at 1063-64. The estate relied upon Ind. Code §12-5-3-14 (repealed
1983), astatute which is better understood as pertaining to responsible relative

claims, rather than claims against the decedent recipient’s estate. See id.; supra
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this proposition, finding that the state’s recovery claim is not limited
to the amount of assistance paid after the recipient obtains re¬
sources.^®* The court also rejected the estate’s argument that the state
could not have aclaim against the recipient’s resources if the recipient
herself could not have “assigned or sold her expectancy interest” in
the assets, as lacking legal authority.This notion comports with
OBRA 93’s expansion of the definition of estate to encompass assets
that may not have actually been available to the recipient during his
or her lifetime.^*®

In Citizens Action League v. Kizerp-^^ the Ninth Circuit Court of
Appeals held that “estate” within the estate recovery statute did not
include property formerly held in joint tenancy^°^ and that allowing
recovery of Medicaid from asurviving joint tenant was therefore im¬
permissible.^** In enacting OBRA ‘93, Congress attempted to elimi¬
nate this avenue of recovery by allowing states simply to redefine
“estate” to include, among other things, property held in joint ten-

ancy.^*^ Nevertheless, the language of the statute allows recovery
from “any other real and personal property and other assets in which
the individual had any legal title or interest at the time of death.”^**
Ironically, the statute allows states to include property held in joint
tenancy, tenancy in common, life estate, and other forms.^** These
two phrases appear contradictory on their face, because under state
law at the time of death, an individual generally has no legal or equi¬
table interest in property formerly held in joint tenancy prior to death
or in alife estate.^*^

notes 155-67 and accompanying text (briefly discussing responsible relative
statutes).

198. See Cripe, 660 N.E.2d at 1064.
199. See id.

200. Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-661,

§13612(c), 107 Stat. 312, 628 (codified as amended at 42 U.S.C. §1396p(b)(4)
(1994)).

201. 887 F.2d 1003 (9th Cir. 1989).
202. See id. at 1006.
203. See id. at 1008.

204. Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-661,
§13612(c), 107 Stat. 312, 628 (codified as amended at 42 U.S.C. §1396p(b)(4)(B)
(1994)).

205. 42 U.S.C. §1396p(b)(4)(B).
206. See id.

207. See John E. Cribbet et al.. Principles of the Law of Property 106 (3d ed.
1989).
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D. Recovery and Estate Planning
Because of the comprehensive nature of estate recovery pro¬

grams, the best way to avoid the effect of these programs is through
effective long-range planrung.2°® Although Medicaid eligibility re¬
quirements are exacting and demand careful attention to detail, it is
possible to avoid the harshest effects of estate recovery through
proper planning. Perhaps the best strategy for the elderly person with
sufficient income is the purchase of quality long-term care insurance
to avoid the Medicaid trap altogether.
209

2 1 0

Legislators, alert to the widespread use of Medicaid planning,

have done much to limit the ability of elders to avoid estate recovery

by imposing harsh penalties for asset transfers in the period preceding
application for Medicaid. Thus, OBRA ‘93 instituted alonger lookback period of thirty-six months for scrutinizing transfers occurring
after August 10,1993, in order to limit the ability of elders to transfer
assets.^i^ The transfer of assets by an applicant for less than market
value will be considered to be atransfer to achieve eligibility for bene-

fits.^^^ Any such transfer will result in apenalty of aperiod of ineligi¬
bility, the length of which is determined by aformula which considers
the amoimt transferred and the prospective cost of long-term care.

2 1 3

Recent legislation has even gone so far as to impose acriminal penalty
on those who advise aperson about such transfers for afee.^^^
The previously existing thirty-month cap on ineligibility penal¬
ties also was eliminated by OBRA ‘93.^i5 aresult, applicants may

be severely penalized for asset transfers made in violation of existing
regulations. It is possible for avery large asset transfer to preclude
208. Adetailed description of estate planning techniques, either for Medicaid

eligibility or for avoidance of estate recovery, is certainly beyond the scope of this

note. What follows is therefore intended to introduce certain planning considerahons regarding the assets that may remain in the estate of aMedicaid recipient as
they relate to estate recovery.

209. See Brian E. Barreira, Long-Term Care Insurance—A Necessary Option to
Consider, NAELA News, luly 1995, at 1(considering the importance to elder law

attorneys of examining long-term care insurance as an option to meet their client’s
planning needs).

210. See Special Senate Comm, on Aging, supra note 68, at 186-90.
211. See 42 U.S.C. §1396p(c)(l)(B)(i).

212. See Gary Mazart, Protecting the Home in Government Benefits Planning, N.f.
Law, Oct. 1994, at 34, 35.
213. See id.

214. See Balanced Budget Act of 1997, Pub. L. No. 105-33, §4734, 111 Stat. 251,
706 (1997) (codified as amended in 42 U.S.C. §1320a-7b(a)(6)).
215. 42 U.S.C. §1396p.
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permanently an applicant from achieving Medicaid eligibility.^^®
Thus, estate planners should be extremely careful in considering the
Medicaid eligibility consequences of any asset transfer.
Although trusts are an integral part of estate planning generally,
they are of lesser value in protecting the assets of Medicaid recipients
from recovery. One method which has been frequently employed by
estate planners is the creation of arevocable inter vivos trust. Assets
held in arevocable trust continue to be considered to be within the

control of the Medicaid recipient imder current law.^^^ Thus, for ex¬
ample, in Belshe v. Hope3^^ aCalifornia appellate court recently found
that the estate of arecipient included non-probate transfers upon
death made from arevocable inter vivos trust.^'® The court reasoned

that trust assets were subject to Medicaid liens for expenditures.^®
Astrategy that may prove effective in certain circumstances is
the outright transfer of the home to ahealthy spouse. Such atransfer
continues to be exempt under Medicaid.^^^ If, however, eligibility was
based on receipt of cash assistance, aperiod of ineligibility might still
result because the husband and wife are treated separately for such
purposes.^ Nevertheless, if the spouse who is healthy at the time of
transfer later becomes ill and requires long-term care, the benefit of
the transfer may be lost entirely.^^ Moreover, in many cases, unless
the at-home spouse enrolls in some sort of long-term care insurance,
such action may simply delay the inevitable.
Because of these complex planning considerations for the elderly
with sufficient means, long-term care insurance may be the simplest
and most dependable strategy for avoiding estate recovery. By pro¬
viding for the eventuality of long-term nursing home or in-home care,
elders can avoid the impoverishment that drives many to rely upon
Medicaid. Indeed, as noted earlier, one of Congress’s main goals was
to encourage elders to obtain long-term care insurance.

216. See James C. Peart, Medicaid Nursing Home Financing and OBRA 1993
Changes, Advocate, May 1994, at 14.
217. See 42 U.S.C. §1396p(d)(3)(A).
218. 38 Cal. Rptr. 2d 917 (Cal. Ct. App. 1995).
219. See id. at 175.
220. See id.

221. See Mazart, supra note 212, at 35.
222. See id. at 38.
223. See id.
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E. Possible Changes in Medicaid Legislation
There have been several proposals to alter the Medicaid estate
recovery program at the federal level. Although very different from
one another, all of the proposals suggest an increasing role for estate
recovery. At least one proposal considered by Congress would turn
Medicaid over to the states through so-called block grants.^^ Such a
plan would leave states free to structure Medicaid programs with
minimal or no federal guidance,^ forcing states to create their own
estate recovery programs. Projected fimding cuts would provide a
strong incentive for states to make maximum use of recovery. In do¬
ing so, legislators should be mindful both of the need for reducing
Medicaid expenditures and of the emotional—and politically deli¬
cate—nature of estate recovery for elders and their families. The cur¬
rent federal estate recovery scheme^^ provides asolid foundation on
which to build, but this foundation may certainly be improved. Addi¬
tionally, various budget proposals have suggested atightening of re¬
covery procedures to help reduce Medicaid costs, while alternative

proposals seek increased limits on recovery.^^ Other proposals have
included extending recovery expenditures for such things as homeand community-based care within the existing administrative frame¬
work of Medicaid.^2®

I V. R e s o l u t i o n

States should enact estate recovery programs which maximize
recovery while having the least possible impact on recipients or their
surviving spouses. This requires an aggressive approach to recovery

that demands significant administrative resources,^^^ as well as the
willingness to endure strong political opposition in some cases. The
necessary changes could be made primarily by ashift in focus from
the age of the recipient at the time that aid was received to the wealth
of the recipient at the time of death. As aresult, estate recovery pro¬
grams would do more to distinguish between well-off recipients who
224.
225.
226.
227.

H.R. 280, 104th Cong., §§ 2100-2175 (1995).
See id. §2135(g).
See 42 U.S.C. §1396p (1994).
See, e.g., H.R. 2491, 104th Cong. §2135(g) (1995).

228. See, e.g., S. 86,104th Cong. (1995) (a proposal by Senator Feingold to give
states the option of seeking recovery for home- and community-based services for
individuals over age 55).
229. See Dunlop et al., supra note 2, at 536.
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are simply hiding assets and poor recipients who have managed to
hold on to only asmall core group of assets accumulated over alife¬
time such as their homes. Federal law currently requires recovery
only from the estates of recipients age fifty-five^° or older. Abetter
method of recovery would prohibit the use of liens on the property of
any living recipient or spouse, by confining the definition of estate to
the property subject to administration in the probate estate and by
requiring that Medicaid recipients or their representatives to be fully
informed of the possible effects of recovery. Finally, the institution of
aminimum estate value for recovery would ensure that poor recipi¬
ents are not penalized excessively for resorting to Medicaid.
Limiting recovery to estates of acertain size would prevent an
excessive penalty against poor Medicaid recipients and fulfill the orig¬
inal aims of the estate recovery programs. Preventing financially ca¬
pable elders from utilizing Medicaid as at)q)e of long-term care
insurance was one of the primary reasons for the passage of OBRA ‘93
and the institution of estate recovery programs.^^ The injustice of fi¬
nancially comfortable elders exploiting Medicaid sparked outrage
among the public as well as numerous commentators.^^ Even after
passage of OBRA ‘93, at least one commentator believes that “prosper¬
ous people with access to the right legal and financial advice will con¬
tinue to find ways to qualify for Medicaid nursing home benefits
without spending down and without estate recovery liability.
One way of ensuring that Medicaid is reserved for indigent indi¬
viduals is by structuring an estate recovery scheme that begins with
estates with avalue of, for instance, $10,000.^ Under such asystem,
only those individuals whose estate value exceeded the threshold
would be required to pay the state for the expenditures made on their
behalves. Aminimum recoverable estate value is already utilized in
” 2 3 3

2 3 0 . B u t s e e supra note 63 (considering whether the change from 65 to 55 years
of age may haveebeen ascrivener ’s error).
231. See Special Senate Comm, on Aging, supra note 68, at 186-90 (discussing
Medicaid estate planning techniques as studied by the GAO and noting that OBRA
‘93’s amendments to Medicaid were made “in response to concerns of State offi¬
cials about estate planning activity, as well as concerns of the private insurance
industry that the ability of persons to transfer assets undermines the growth of the
long-term care insurance market”).
232. See, e.g., Stephen A. Moses &LTC, Inc., The Florida Fulcrum: ACost
Saving Strategy to Pay for Long Term Care (1994).
233. Id. at 56.

234. In 1993, the average Medicaid applicant had $38,202 in assets, including

the home, and $14,875 in assets other than the home. See Special Senate Comm,

on Aging, supra note 68, at 188.
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some states,^® but the minimum employed is insufficient to prevent
recovery even from genuinely poor elders. If estate recovery is in¬
tended to prevent elders with sufficient means from abusing the
Medicaid system, then its focus should be more particularly directed
at that group. By reaching individuals who leave meager estates of
three or four thousand dollars, for instance, recovery provisions de¬
prive indigent individuals of the ability to pass on any inheritance
whatsoever to friends or relatives. It is axiomatic that the desire to

pass on an inheritance, to leave something of oneself behind, is of
great concern to many elders.^^^ To be sure, those who have genu¬
inely turned to Medicaid for their care will likely have proven them¬
selves unsuccessful at amassing such aheritage for their progeny.
Certainly, it may be argued that the complete deprivation of the right
to pass on assets is the appropriate consequence of finding oneself
indigent and turning to the state for support in the months or years
before death. This reaction seems unnecessarily punitive. Medicaid is
aprogram aimed at providing medical assistance to those “whose in¬
come and resources are insufficient to meet the costs of necessary
medical services.”^^^ By enlarging the scope of estate recovery. Con¬
gress was intending to ensure that the program continued to fulfill
that mission, while preventing well-advised and comparatively
wealthy elders from receiving its benefits.^® This necessary and com¬
passionate goal should not deprive indigent individuals of the pros¬
pect of passing on more than amemory of destitution to their loved
o n e s .

Rather than focusing on the age of the recipient at the time bene¬
fits were received, recovery should depend upon the size of each for¬
mer recipient’s estate when that person dies, with states recovering
where the estate exceeds the established threshold. By seeking recov235. See, e.g., N.J. Rev. Stat. §30:4D-7.2a (1997) (excluding recovery or liens

upon estates with agross value of less than $3000). This low amount suggests that
the purpose of the statute is simply to prevent the wasting of administrative re¬
sources on de minimis recoveries, rather than concerns of equity toward impover¬
ished elders and their heirs.

236. See, e.g., Marshall B. Kapp, Options for Long-Term Care Financing: ALook to
the Future, 42 Hastings L.J. 719, 719 (1991) (noting that “financial impoverishment
w i t h . ..its dampening of an elder’s ability to leave asignif
fi c a n t fi n a n c i a l i n h e r i tance to his or her heirs is perhaps the most feared result of'the aging process.”);
see also Proverbs 13:22 (New American Standard) (“A good man leaves an inheri¬
tance to his children’s children, and the wealth of the sinner is stored up for the
righteous.”).
237. 42 U.S.C. §1396 (1994).
238. See Special Senate Comm, on Aging, supra note 68, at 186-90.
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ery of assistance paid on behalf of all recipients, regardless of age,
states would maximize recovery and avoid the perceived unfairness
that results under present
Currently, states only seek recovery
of assistance paid on behalf of individuals who are fifty-five years of
age or older or those who have been inpatients in long-term care facil¬
ities.^^'’ This is an unnecessary and arbitrary distinction. Except to the
extent that eligibility requirements are relaxed for elderly applicants,
elderly recipients should be treated as are other adult recipients. Re¬
moval of the distinction would almost certainly increase the overall
amount of recovery.^^^ Moreover, insofar as estate recovery fulfills a
perceived desire to see recipients of government welfare expenditures
give something back to the system,^^^ it will presumably be of even
greater efficacy when applied to younger recipients. Consider the ex¬
ample of an indigent fifty-four year old who receives substantial
Medicaid expenditures for successful treatment of cancer. If his good
fortune continues, and he later comes into asubstantial inheritance, he

need not concern himself with reimbursing the state for its Medicaid
expenditures on his behalf. Of course, our fortimate fellow would be
in avery different situation if the expenditures were made after his
fifty-fifth birthday. In that case, the state would have aclaim against
239. Admittedly, seeking recovery from the estates of all one-time recipients of
Medicaid would present administrative challenges, but these do not seem insur¬
mountable in light of other records that follow one throughout life, such as Social
Security data. Indeed, perhaps recovery could be better achieved by including a

record of the existence of aclaim in the individual’s Social Security file. The sus¬
pension of Social Security payments would almost certainly require the agency to
be notified of the recipient’s death and would, therefore, place them in aposition
to notify the state of its need to seek recovery, even if that need arose several
decades after the assistance was received.

240. See supra notes 106-07 and accompanying text. The inclusion of recipients
who are inpatients in nursing facilities along witti recipients aged 55 or older may
suggest that states are attempting to limit recovery to those who are near death at
the time of receipt and are using age as aproxy for such proximity to death. It is
questionable, however, whether such aproxy would represent the kind of ageism
that federal policy has generally opposed, particularly as embodied in the Age
Discrimination in Employment Act of 1967, 29 U.S.C. §§ 623-637 (1994). However,

in light of the lowering of the threshold age of recovery from 65 to 55—in spite of
increasing life expectancies—it remains unclear whether the distinction represents
any policy apart from simple fiscal expediency. For abrief discussion of equal
protection challenges to estate recovery, see supra notes 173-74 and accompanying
text.

241. Although asubstantial proportion of Medicaid expenditures are made on
behalf of those aged 65 and over (approximately 55% in 1994), 45% of expenditures

are made by those under 65, and 22.5% of Medicaid expenditures were made on
behalf of those aged 21 to 65. See Health Care Fin. Admin., supra note 37.
242. See, e.g., Sastry, supra note 122, at 95 (recalling colonial attitudes toward
social welfare programs).
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his estate for the entire value of the expenditures made on his behalf.
Such ascenario is the indefensible result under current law. Though
such inequities are the inevitable result of many bright-line distinc¬
tions made in the law, they should not simply be disregarded without
careful scrutiny. If the aim of recovery programs is to see the state
reimbursed for its expenditures, for purely fiscal reasons, that goal
will be achieved more fully by having the fifty-four-year-old recipi¬
ent—or twenty-four year old for that matter—pay. Moreover, if the
goal of recovery is instead to achieve some measure of perceived so¬
cial justice by having those who are able reimburse the state for its
expenditures, it obviously will also be fulfilled by having younger re¬
cipients pay.

Furthermore, limiting the placement of liens on the property of
living recipients would reduce the burden of estate recovery on the
recipient and his or her family members. The state currently may not
place alien on arecipient’s property unless it appears reasonably cer¬
tain that the recipient will not be released from amedical institution.^"*^ Nevertheless, such an approach cannot help but put
unnecessary pressure on recipients or their families as they approach
the decision of whether to enter along-term care facility or to remain
at home. Because of the state’s ability to learn of the recipient’s
death,^^ the need for placement of alien is limited. Rather than bur¬
den the recipient with alien, the state should look to improve its abil¬

ity to learn of recipients’ deaths in atimely marmer. The imposition of
liens for assistance correctly paid should be limited to the rare in¬
stances where the state agency makes an affirmative showing that
there is unacceptable risk to the states future interest in recovery. Fac¬
tors that might be considered are the value of the home, the location
of the home (an isolated or rural location might make learning of the
recipient’s death in atimely manner impracticable), or any past at¬
tempts to defraud the state by either the recipient or an individual
with power of attorney for the recipient. Unless such an affirmative
showing can be made, imposition of alien places asmall but urmecessary burden on the recipient and should be prohibited.
Confining the definition of “estate” from which recovery is
sought to only that property subject to administration in the probate
estate imder state law would prevent the unfairness of recovery from
243. See supra notes 96-100 and accompanying text.
244. See supra notes 135-40 and accompanying text.
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assets that were not, in fact, available to the recipient. The expanded
definition of estate works an injustice against Medicaid recipients and
their heirs by allowing recovery from assets that may not have been
available to fund the care of the recipient during his or her lifetime. It
is HCFA’s position that these are resources that were properly avail¬
able to the state at the time the recipient received the assistance.
Under this view, it is merely the state’s benevolent forbearance that
allows the recipient to maintain these assets after death, not any posi¬
tive lack of entitlement to them.^^® If, prior to the expansion of the
estate definition, adeceased recipient and asurviving spouse were

245

formerly joint tenants of certain real property, that property could not
be used to reimburse the state for the recipient’s Medicaid debts.^^^
This is ajust result because the recipient may not have been able to
use those assets while living. Moreover, such adisposition comports
with the traditional understanding of joint tenancy with right of survi¬

vorship. In that case no interest actually passes at the time of one joint
tenant’s death; the interest of the other joint tenant(s) simply expands
248
or continues, unaffected by the deceased joint tenant’s interest.
Thus, nothing passes from the deceased joint tenant to the surviving
joint tenant. For the state to obtain recovery in acase where the recip¬
ient did not have access to the asset prior to death and where the sur¬
viving joint tenant did not legally receive any property of the recipient

upon the recipient’s death seems an inconsistent and inequitable re¬
sult. In acknowledging this inherent unfairness, some state statutes
have specifically omitted joint tenancy from estate recovery even
though states are authorized by federal law to include such prop¬

erty Nevertheless, others have gone even further, including prop¬
erty formerly held by the recipient as alife estate or in aliving trust
within the recoverable estate.^^°
245. See 42 C.F.R. §433.310 (1996).
246. See id.

247. See DemUle v. Belshe, No. C-94-0726-VRW, 1994 WL 519457, at *15 (N.D.
Cal. Jan. 12, 1995).

248. See Cribbet et al., supra note 207, at 106 (noting that no interest actually

passes to remaining joint tenants or tenants on the death of other joint tenant); see
also Roger A. Cunningham et al.. The Law of Property 194 (2d ed. 1993) (noting
that at common law, the last surviving joint tenant became the sole owner because

his original interest in the entire estate was the only interest left after all other joint
tenants died, rather than because the deceased joint tenants’ interests passed to the
remaining joint tenant).

249. See, e.g., Me. Rev. Stat. Ann. tit. 22, §14(2-I)(f) (West Supp. 1996).

250. See, e.g., Idaho Code §56-218(4)(b) (1995); Iowa Code §249A.5(2)(c)
(1994).
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Placing greater emphasis on full disclosure of Medicaid estate
recovery and its possible effect on the recipient’s estate would allow
recipients and their representatives to make an informed decision to
accept or reject Medicaid assistance. The example of one Maine homeowner who is aMedicaid recipient is instructive. She reported being
completely surprised that the Medicaid payments accepted by her
would create adebt of her estate.^^ In most states, notice is given to
recipients at the time they apply for benefits. Typically, arecipient is
notified by astatement acknowledging the possibility and import of
estate recovery, which the recipient must read and sign before receiv¬
ing benefits,^^ or through an explanation by the case worker during
the public aid intake procedure.^^^ In acase in which alien is sought
for assistance properly paid, notice will necessarily be provided by the
process of determining that the individual cannot reasonably be ex¬
pected to return home from an institution.^®^ However, because of age
or infirmity, the ability of many Medicaid recipients to understand the
consequences of estate recovery or alternatives to Medicaid may be
relatively limited. Thus, states should provide counseling to recipi¬
ents or their representatives, including adescription of the estate re¬
covery program and its probable impact in the recipient’s case based
upon areview of the recipient’s individual circumstances. Addition¬
ally, the state should take steps to publicize the existence and opera¬
tion of estate recovery programs so that elders are made aware of the
potential consequences of accepting Medicaid well before they require
it. Most importantly, aclear statement of the alternatives to accepting
Medicaid, if any, should be provided to the recipient and his or her
representatives. Obviously, educating recipients as to alternatives is
likely to be important only in cases where noncritical procedures are
to be imdertaken. Nevertheless, these seem appropriate safeguards in
light of the potentially dramatic effects of estate recovery. The indi¬
gent recipient should be given every opportunity to avoid recovery by
foregoing aid where that is areasonable option.

251. See Medicaid Recovery, Bangor Daily News, July 18,1995, available in 1995
WL 8764776.

252. See, e.g.. Health Care Fin. Admin., Estate Recovery Provisions (Aug. 5,
1997) <http://www.hcfa.gov/medicaid/obsl.htm> (last updated Nov. 15, 1996).
253. This is the procedure followed in Illinois. Schultz Interview, supra note
18.

254. See supra text accompanying notes 96-100.

Medicaid and Estate Recovery 393
V. C o n c l u s i o n

In light of the rapidly increasing cost of Medicaid^^ and its
growing share of state budgets/®^ estate recovery will likely continue
to be an important tool for cost-conscious state governments. Until
public policy takes account of the need for long-term care, elders will
have their life savings exhausted by its expense and will be compelled
to turn to Medicaid for support. Thus, it is essential to consider care¬
fully the objectives of estate recovery and to evaluate the methods em¬
ployed to achieve those ends. Estate recovery is an innovative
approach to Medicaid budget problems, but its relatively minor im¬
pact on fiscal integrity may ultimately undermine its success. The cur¬
rent federal statute and HCFA regulations prevent substantial abuse
and do much to safeguard the interests of recipients and their families.
Nevertheless, by limiting recovery to estates of acertain size, provid¬
ing adequate notice to recipients, and limiting the definition of estate
to the probate estate, states can minimize the impact on recipients and
their heirs, while still aiding the long-term fiscal integrity of Medicaid.
Furthermore, by shifting the focus of recovery from the age of the re¬
cipient to the amount of the estate, recovery programs will improve
their efficiency and will become more politically palatable.

255. See Health Care Fin. Admin., supra note 2.
256. See id.

