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I. Introduction

Stroll through Tampa, Florida, and you will dis-
cern approximately 15,600 workers and retirees pondering the fate of
their private pensions after Anchor Glass Company announced that
its private pension program was underfunded by $185 million.! The
9000 employees and retirees of United Merchants and Manufacturers,
Inc. of Teaneck, New Jersey, encountered a similar plight when their
corporation’s pension plan collapsed due to the financial strain of
$93.6 million in pension liabilities.? Trenton and Gibraltar, Michigan,
now have among their ranks 2500 retirees and workers of the Mc-
Louth Steel Products Corporation, a maker of hot-rolled steel prod-
ucts, who have also become victims of a $15 million shortage in
pension funding.? Finally, the pension security of 1200 residents of
Bremen, Georgia, has been endangered since Sewell Manufacturing,
Inc. revealed its pension plan was underfunded by $7 million.*
Anchor Glass, United Merchants, McLouth Steel, and Sewell Manu-
facturing are only limited examples of the problem of pervasive pen-
sion underfunding presently plaguing the United States.

As the 80 million° members of the baby boom generation® con-
template retirement, the United States will find a burgeoning number
of elderly Americans depending upon sources other than annual
wages for their sustenance.” In fact, employer-provided pensions are
rapidly becoming a growing source of retirement income for the baby

1. See PensioN BENEFIT GUAR. Corp., PBGC Moves TO TAKE OVER ANCHOR
GLass PensioNs, PBGC Pus. No. 97-12 (1997), available in 1997 WL 9622, at *1 [here-
inafter PBGC, ANCHOR GLASS].

2. See PeENsION BENEFIT GUAR. Corp., PBGC ProTECTS ALMOST 9,000 WORKERS
IN UMM PensioN PraN, PBGC Pus. No. 96-54 (1996), available in 1996 WL 342230,
at *1 [hereinafter PBGC, UMM].

3. See PensioN BeNErIT GUuaR. Corp., PBGC 1O TakE OVER McLouTtH PEN-
sioN PLaN, PBGC Pus. No. 96-62 (1996), available in 1996 WL 454141, at *1 [herein-
after PBGC, McLouTH].

4. See PensioN BENEFIT GUAR. Corp., PBGC PrOTECTS PENSIONS OF SEWELL
WOoRkERs AND RETIREES, PBGC PuB. No. 96-65 (1996), available in 1996 WL 465733,
at *1 [hereinafter PBGC, SEWELL].

5. See COMMUNICATIONS & PuB. AFFAIRS DEP’T, PENSION BENEFIT GUAR.
Corp., Facts: PENsION ReVERSION: REMOVING PensioN DoLLars (visited Feb. 21,
1997) <http://www.pbgc.gov/release.htp> [hereinafter PBGC, Pension
REVERSION].

6. Individuals born between 1946 and 1964 comprise the traditional baby
boom generation. See EMPLOYEE BENEFIT RESEARCH INST., FUNDAMENTALS OF EM-
PLOYEE BENEFIT PROGRAMS 7 (5th ed. 1997) [hereinafter EBRI, FUNDAMENTALS OF
EMPLOYEE BENEFIT PROGRAMS].

7. See id. at 7-8; see also EMPLOYEE BENEFIT RESEARCH INST., SPECIAL REPORT
No. SR-23/Issue BRrier No. 151, BABY BOOMERS IN RETIREMENT: WHAT ARE THEIR
Prospects? 1 (July 1994) [hereinafter EBRI, BaBY BOOMERS IN RETIREMENT].
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boom cohort.? In 1994, forty-two percent of individuals aged sixty-
five and over reported some form of pension income.” Although baby
boom employees often indicate a desire to save income for their retire-
ment years, “[e]Jconomists have warned for years that baby boomers
don’t save enough.”'? In fact, only thirty-five percent of baby boomers
reported that they have begun to save for retirement, while thirty-nine
percent have saved for other goals.!! Moreover, baby boomers are
only saving at one-third the rate necessary to sustain their present
level of consumption.!? As a result, many future retirees may be un-
able to support a comfortable lifestyle without the assistance of em-
ployer-provided pensions.!®

Encouraging employers to furnish generous private pension
plans would certainly allay the retirement concerns of an aging popu-
lace. However, even years of service and allegiance to a private em-
ployer can leave the employee with fewer pension benefits than he or
she had previously anticipated.’* Underfunding of private pension
plans caused by employer bankruptcy has become an all too common
occurrence,’® forcing employees to turn to the federally created corpo-

8. See EBRI, BaBy BOOMERs IN RETIREMENT, supra note 7, at 14.
9. See SusaN GRAD, SOCIAL SEC. ADMIN., INCOME OF THE POPULATION 55 OR
OLDER 13 (1996).

10. Brad Edmondson, Baby Boomers Heed Warnings on Need to Save for Retire-
ment, WALL ST. ]., May 3, 1996, at A7A.

11. See EBRI, BaBy BOOMERs IN RETIREMENT, supra note 7, at 32. But see
Thomas S. Ulen, The Law and Economics of the Elderly, 4 ELDER L.J. 99, 109 (1996)
(noting that between 1957 and 1990 the real median incomes of individuals 65 and
older more than doubled and that only 12.4% of the elderly fell below the poverty
line as opposed to 14.2% for the population as a whole).

12. See EBRI, BaBY BOOMERS IN RETIREMENT, supra note 7, at 34. This study
discounted “housing wealth” which several households would likely consider as
their most significant financial asset. If housing wealth were included in the total
mix of savings, baby boomers would save at 84% of the rate necessary to maintain
their level of consumption upon retirement. See id. at 35. Although the inclusion
of housing wealth substantially narrows the gap between present consumption
and savings for retirement, in order to take full opportunity of such housing
wealth, retirees would be compelled to sell their homes in order continue their
present rate of consumption—an arguably inconvenient and unviable solution to
the retirement funding problem.

13. See, e.g., id. at 33. Among the individuals who indicated that they saved
money for retirement, the average amount saved during the previous year was
$6,759. Approximately 11% saved $10,000 or more; 3% saved $8,000 to $9,999; 14%
saved $5,000 to $7,999; 12% saved $3,000 to $4,999; 17% saved $2,000 to $2,999; 11%
saved $1,000 to $1,999; 13% saved less than $1,000; and 14% could not recall how
much they had saved the previous year. See id.

14. See, e.g., PBGC, ANCHOR GLass, supra note 1; PBGC, UMM, supra note 2;
PBGC, McLourth, supra note 3; PBGC, SEWELL, supra note 4.

15. See generally 1995 PENsION BENERIT GUARANTY CORP. ANN. REP. 1 (in 1995,
“PGBC terminated 124 underfunded pension plans, bringing the total number of
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ration known as the Pension Benefit Guaranty Corporation (PBGC) to
receive promised benefits.'® An unfortunate by-product, however, of
employee reliance upon the PBGC is that the PBGC does not guaran-
tee the full amount of all proffered employee benefits.!” Instead, the
PBGC only insures payment of certain guaranteed benefits.’® Conse-
quently, the future of retirement income for millions depends heavily
upon employers assuming responsibility for the adequate protection
of employees’ pension benefits even during uncertain and tumultuous
times such as employer bankruptcy reorganizations.

This note proposes that Congress must rethink the role of the
Pension Benefit Guaranty Corporation in light of massive pension un-
derfunding of defined benefit plans created by employer bankrupt-
cies. By granting the PBGC priority status under § 507 of the federal
Bankruptcy Code, employers will be held more financially accounta-
ble to their employees and may not intentionally shift the burden of
payment of promised benefits to the Pension Benefit Guaranty Corpo-
ration. In support of federal bankruptcy priority status, section II ex-
plores the history and function of pensions within the United States.
In order to clarify the role that the PBGC plays in pension protection,
section III delineates the types of pension plans and the types of em-
ployers available for PBGC protection and discusses sources of PBGC
revenue, limitations placed upon the PBGC guarantee, and the
PBGC’s future economic viability. Section IV reveals the reasons why
the existing controversy has emerged concerning priority status, while
section V analyzes the existing tension between the statutory language
promulgated by the Bankruptcy Code and the Employee Retirement
Income Security Act which has repeatedly resulted in judicial denial
of priority status for the PBGC. Section VI considers codifying defer-
ence to the PBGC’s statutory interpretations under the Chevron doc-
trine, and section VII considers the role of legislative history in
accepting priority status for the PBGC. Section VIII outlines recent
PBGC attempts to obtain priority status. Finally, section IX evaluates

terminated plans for which PBGC has or will become trustee to 2094”) [hereinafter
PBGC AnN. Rer.].

16. See id. at i.

17. See generally COMMUNICATIONS & PuB. AFFAIRS DEP’T, PENSION BENEFIT
GUAR. Corp., FacTs: RETIREMENT PROTECTION ACT OF 1994 (rev. Mar. 1996) [herein-
after PBGC, RETIREMENT PROTECTION].

18. A guaranteed benefit is a benefit that is nonforfeitable as determined by
29 C.F.R. § 4022.5; qualifies as a pension benefit under 29 C.F.R. § 4022.2; and is a
benefit to which the participant is entitled under 29 C.F.R. § 4022.4. See 29 C.F.R.
§ 4022.3 (1996).
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the competing public policy interests at stake including the bankrupt
employer’s right to a successful reorganization and the right of the
employer’s creditors to receive an equitable distribution of the em-
ployer’s assets, while section X proposes a recommendation confer-
ring priority status to the PBGC.

II. History

The existence of employee benefit programs can be traced as far
back as 1636 when the Plymouth Colony settlers founded a military
retirement program for their veterans.” In 1759 the Presbyterian
Church also acknowledged the need for income security and assem-
bled an employee benefit program to protect the widows and children
of Presbyterian ministers.?? One-hundred and sixteen years later, the
American Express Company pioneered the first formal corporate pen-
sion plan by providing its employges with retirement benefits.?! In
the wake of American Express’s action, other companies took heed
and more than 400 pension plans emerged during the course of the
next century.?? By 1992 the number of private pension plans exceeded
708,400, furnishing benefits to more than 45 million active
participants.?

Prior to World War II, companies launched early private retire-
ment plans despite the absence of any legislative provisions ensuring
actual payment of promised benefits.?* After World War II and before
the enactment of the Employee Retirement Income Security Act of
1974 (ERISA), the federal government continued to adhere to a hands-
off approach to pension regulation by allowing only favorable tax

19. See EBRI, FUNDAMENTALS OF EMPLOYEE BENEFIT PROGRAMS, supra note 6, at
3. Other instances of early benefit programs include the Gallatin Glassworks’
profit-sharing plan in 1797; Montgomery Ward’s group health, life, and accident
insurance program of 1910; and Baylor University Hospital’s formalized prepaid
group hospitalization plan in 1929. See id.

20. Seeid. at 55.

21. See id.

22. See id. These plans primarily protected employees in the railroad, bank-
ing, and public utility industries with the most rapid growth of pensions occurring
during the 1940s. Id.

23. Seeid. (citing CELIA SILVERMAN ET AL., EBRI DATABOOK ON EMPLOYEE BENE-
FITs 644 (Carolyn Pemberton & Deborah Holmes eds., 3d ed. 1995)).

24. See Frank Cummings, ERISA Litigation: An Ouverview of Major Claims and
Defenses, in EMPLOYEE BENEFITS LITIGATION 511, 578 (1996). Prior pension plans
were often unregulated and unenforceable. Absent federal legislation, state law
viewed pensions as a type of “gratuity” or “thank-you” from the employer to be
disbursed only at the employer’s discretion. See id.
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treatment to those employers who offered pensions.?? Such a passive
approach met its death knell in 1974 when Congress enacted ERISA, a
comprehensive legislative scheme designed to obligate an employer to
provide a regular program of contributions to fund its pension plan.?
The impetus for congressional action stemmed from a desire to pro-
tect individual employees from exploitation created by the inherent
bargaining power employers wielded over employees and also from
the need to eradicate the incentive for employers to appropriate pen-
sion plan funds for other unrelated employer purposes.?’ Despite
Congress’s specific goal to prevent employer mishandling of pension
funds, many companies egregiously tapped into the tax-free pension
funds set aside for their employees’ retirement as pension assets in-
flated with the stock market during the 1980s.2 In fact, firms with-
drew more than $20 billion from over 2000 pension plans, covering
nearly 2.5 million workers and retirees.? For example, Enron Corpo-
ration dipped into its pension plan, taking $232 million and leaving its
ravaged plan underfunded by $86 million, while ASI Holding Corpo-
ration skimmed $119 million from its pension plan only to find its
plan currently underfunded by roughly $90 million.* Congress rec-
ognized this pension debacle and addressed the situation in 1990 by
enacting the Omnibus Reconciliation Act of 1990 (OBRA ‘90) in hopes

25. Seeid. During this time, the promise of a pension hardly could be viewed
as a binding contract. Instead, the employer reserved the right to terminate the
pension plan before an employee’s rights had vested, meaning that an employee
who had not yet retired had no enforceable right to collect a pension previously
promised to him. Only those who already retired had vested rights and could
obtain pension benefits in the event of plan termination. See id.; see also Ulen, supra
note 11, at 120-21 (noting that pension agreements were governed by federal law
only to the extent that labor and contract law permitted).

26. See Cummings, supra note 24, at 579.

27. See Ulen, supra note 11, at 121-22; see also 29 U.S.C. § 1001(a) (1996) (find-
ing that federal legislation was needed to ensure adequate funding for promised
benefits that may be endangered); Connolly v. Pension Benefit Guar. Corp., 631 F.
Supp. 640, 647 (C.D. Cal. 1984) (holding that Congress ultimately decided to re-
quire employers withdrawing from a pension plan to bear their share of the bur-
den of funding), aff'd, 475 U.S. 211 (1986); cf. Hearing on Defusing the Retirement
Time Bomb: Encouraging Pension Savings: Statement of the American Association of
Retired Persons, Testimony Before the Subcomm. on Employer-Employee Relations of the
House Comm. on Educ. & the Workforce, 105th Cong. 99 (1997) (statement of David
Certner, American Association of Retired Persons representative) (not only are em-
ployers tapping into pension funds, but employers also are tempted into using
pension funds for large expenses including home, education, and medical
expenses).

28. See PBGC, PENSION REVERSION, supra note 5.

29. Seeid.

30. See id.
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of averting the growing trend of appropriation of pensioners’ funds to
other corporate needs.3!

Today ERISA, in conjunction with subsequent legislation, is one
of the most laudable pieces of social welfare legislation enacted and
has become the centerpiece for securing retirement security for much
of the baby boom generation. Although great strides have been made
in safeguarding retirement income over the past two decades, pension
income is not sufficiently shielded from the difficulties generated by
employer bankruptcies. Despite the prominence of private pension
plans in the twentieth-century workplace, a disconcerting and recur-
ring trend has materialized. Employees must rely upon employers to
scrupulously honor and to effectively manage their pension plans.
Yet when corporate bankruptcy strikes, a pension plan frequently be-
comes underfunded and employees must turn to the Pension Benefit
Guaranty Corporation, not the employer, to receive promised benefits.

III. The Pension Benefit Guaranty Corporation

Created by ERISA,3? the Pension Benefit Guaranty Corporation
(PBGC) acts as a governmental insurance company, guaranteeing a
panoply of employee benefits in the event a pension plan becomes
unfunded or underfunded.®® The intended function of the PBGC is
threefold: “(1) to encourage the continuation and maintenance of vol-
untary private pension plans for the benefit of their participants; (2) to
provide for the timely and uninterrupted payment of pension benefits
to participants and beneficiaries under pension plans; and (3) to main-
tain insurance premiums established by the corporation.”* These ad-
ministrative goals have become increasingly more important as the
baby boom generation will soon begin to rely more heavily upon pen-
sion plans as a substantial source of retirement income.®

31. “Congress made it costly for companies to take assets from their pension
plans and the raids on pension plan assets ceased almost entirely.” See id.

32. See Employee Retirement Income Security Act of 1974, Pub. L. No. 93-406,
88 Stat. 829 (codified as amended in scattered sections of 26, 29 U.S.C.) [hereinafter
ERISA]. President Gerald Ford appropriately signed ERISA legislation into law on
Labor Day. See id.

33. See 29 U.S.C. § 1305 (1996).

34. Id. §§ 1302(a)(1)-(3).

35. In 1993 employees in the 41-50 age group had the highest rate of pension
plan sponsorship estimated at 70.6%, while 56.6% of workers between the ages of
21 and 30 were covered by employer provided pension plans. See EBRI, Basy
BOOMERS IN RETIREMENT, supra note 7, at 20.
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A. Types of Pension Plans

Under ERISA, two categories of pension plans came into exist-
ence: defined contribution plans and defined benefit plans.3 Defined
contribution plans vary from defined benefit plans in a myriad of
ways.?” Although both plans are administered as entirely distinct in-
surance programs by the PBGC, each exhibits unique attributes tai-
lored to meet the needs of its plan participants.

1. DEFINED CONTRIBUTION PLANS

Unlike its defined benefit counterpart, defined contribution
plans do not offer predetermined benefits upon retirement.3® Instead,
the employer pays pension benefits to the employee in a lump sum
which has been determined by the amounts contributed by the em-
ployee during the course of his or her period of employment and by
various returns on investments.>® Examples of defined contribution
plans include 401(k) savings plans, money purchase plans, deferred
profit-sharing plans, employee stock ownership plans, thrift plans,
and target benefit plans.® Such plans do not fall under the ambit of
the PBGC because ERISA restricts the plan’s funding to the sum of the
employee’s contributions and returns on investment income.*! As a
result, the employee can only anticipate pension benefits in the
amount of contributions made during his or her term of employment
supplemented by money earned from investments. In other words,
the PBGC does not offer insurance to defined contribution plans, be-
cause there exists no prearranged amount that employees will receive,
thus making it impossible for the PBGC to ascertain the exact amount
of benefits to be insured.

2. DEFINED BENEFIT PLANS

Larger sized employers tend to prefer defined benefit plans,
while nonunionized, service employers—the fastest growing employ-

36. See 29 U.S.C. §§ 1002(34)-(35).

37. See infra Appendix 1.

38. See 29 U.S.C. § 1002(34).

39. See EBRI, FUNDAMENTALS OF EMPLOYEE BENEFIT PROGRAMS, supra note 6, at
57; see also COMMUNICATIONS & PuB. Arrairs DEP’T, PENSION BENERIT GUAR. CORP.,
Your PensioN: THINGS You SHouLD KNow ABouT YOur PensioN PLaN 3 (1996)
[hereinafter PBGC, YOUR PENSION].

40. See EBRI, FUNDAMENTALS OF EMPLOYEE BENEFIT PROGRAMS, supra note 6, at
57.
41. Seeid. at 76.
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ment sector—often initiate defined contribution plans.*2 Because of
their prevalence among larger companies, defined benefit plans typi-
cally cover a greater number of participants than defined contribution
plans.#3 Although defined contribution plans do not necessitate PBGC
coverage, defined benefit plans entail an essential need for federal
protection. Upon retirement, participants of defined benefit programs
receive a fixed amount of benefits determined by calculating the
length of the employee’s term of employment in conjunction with the
rate of the employee’s compensation.# An employer may utilize a
formula based upon an individual’s salary and service which, for ex-
ample, may result in a retirement benefit package of a specified
amount per month for every year of the employee’s service with the
employer.#5 While returns on defined contribution plans vary in pro-
portion to the relative successes or failures of the investment in which
the employer places the employee’s contribution,* participants of de-
fined benefit programs receive a fixed amount which can easily be
insured by the PBGC.#” Moreover, employers sponsoring defined

42. See Testimony Concerning Employee Retirement Benefits for the Year 2015:
U.S. Chamber Proposed Changes to Prepare for Baby Boom Retirements Before the Sub-
comm. on Aging of the Senate Labor & Human Resource Comm., 104th Cong. (1996),
available in 1996 WL 10165021, at *14 (statement of Peter M. Kelly, Member of the
U.S. Chamber of Commerce Health and Employee Benefits Committee) [hereinaf-
ter Employee Benefits for the Year 2015].

43. See id. at *14.

44. See 29 U.S.C. § 1002(35) (1996).

45. See PBGC, Your PENSION, supra note 39, at 3.

46. In the past, companies were often viewed as “father figures” who took
care of the needs of employers. As employers began to demand more from their
pensions, defined contribution plans managed by trustees rapidly emerged. How-
ever, the soundness of an employee’s pension hinges directly upon the ability of
the trustee to effectively manage the employee funds. See Scott Robertson, Pen-
sions Keeping Steel Uneasy: Defining Benefits an Industry Taboo, 140 AM. METAL MKT.
1 (1996).

47.  In defined benefit plans, the employer provides the employee with a nom-
inal benefit amount upon retirement. The formula used to calculate these benefits
typically takes one of three forms: a flat-benefit formula, a career-average formula,
or a final pay formula. Flat-benefit formulas pay a flat dollar amount for each year
of service recognized under the plan. Career-average formulas are slightly more
complex and are divided into two types. In the first type, participants earn a per-
centage of the pay recognized for plan purposes in each year they are plan partici-
pants. The second type of career-average formula furnishes the employee with a
retirement package equaling a percentage of the career-average pay, multiplied by
the participant’s number of years of service. The least common private-sector de-
fined benefit plan is the final pay-plan. Final-pay formulas determine benefits by
averaging earnings during a specified number of years at the end for a partici-
pant’s career, the time when earnings are highest. ‘The final-pay formula shields
the employee against preretirement inflation but at a higher cost to the employer.
See EBRI, FUNDAMENTALS OF EMPLOYEE BENEFIT PROGRAMS, supra note 6, at 56.
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benefit plans are required to fulfill a host of funding requirements to
ensure the stability of the plan.*®

Despite the promise of a PBGC guarantee for defined benefit
plans, the number of defined benefit plans continues to dwindle as
defined contribution plans gain more popularity with employers.¥
During the fifteen years prior to the enactment of ERISA, the number
of newly initiated defined benefit plans dipped to a low of 50.12% in
1960 and climbed to a high of 57.88% in 1972.50 By 1983 the number of
defined benefit plans dropped to 32.7% of all new plans formed.5! The
number of newly created defined benefit programs faltered particu-
larly during the late 1980s and early 1990s, encountering a precipitous
drop between 1987 and 1995.5 In 1994, the most recent year studied,
56% of employers contributed to Section 401(k) plans, 36% to defined
benefit plans, 27% to profit sharing plans, and 7% to employee stock
ownership plans.® In 1985 there were 112,000 single employer de-
fined benefit plans insured by the PBGC.5* Presently, there are only
53,000 such plans in existence.”® The demise of defined benefit pro-
grams can be attributed to numerous factors including the restructur-
ing of Internal Revenue Code provisions, increased PBGC insurance
premiums, and overall escalating employer costs.5

This trend has generated much concern among employee advo-
cacy groups who contend that individuals with defined contribution
plans such as 401(k) plans must decide themselves how to invest their

48. The employer must annually contribute enough to cover the benefits that
participants of the plan have earned that year and must also pay installments on
other benefit promises, including retroactive benefit increases for past service of
employees before the plan began. Finally, employers must make additional contri-
butions for losses incurred by the pension fund.” See PBGC, Your PENSION, supra
note 39, at 15; see also EBRI, FUNDAMENTALS OF EMPLOYEE BENEFIT PROGRAMS, supra
note 6, at 46-47.

49. See EBRI, BABY BOOMERS IN RETIREMENT, supra note 7, at 21.

50.  See Employee Benefits for the Year 2015, supra note 42, at *12.

51. See id. at *13.

52. Seeid. at *14.

53. See id. at *5.

54. See Martin Slate, Remarks Before the National Employee Benefits Insti-
tute, Washington, D.C. (Sept. 17, 1996) (last modified Feb. 21, 1997). <http://
www.pbgc.gov/nebi%6.htp> [hereinafter Slate, Remarks Before NEBI].

55. See id.

56. See Robertson, supra note 46. The shift to defined contribution plans is
especially acute in the metals industry, where companies like Wheeling-Pittsburgh
Steel Corp. of Wheeling, Virginia, feared that defined benefit pensions “threatened
the permanent elimination of every job here.” Id. Martin Slate, Executive Director
of the PBGC, also attributes the decline to a large number of sufficiently funded
terminations by small plans, many of which have been replaced by defined contri-
bution plans. See Slate, Remarks Before NEBI, supra note 54.
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pension money, whereas defined benefit plans limit financially unso-
phisticated employees’ ability to tamper with pension funding.¥ In
addition, Martin Slate, Executive Director of the PBGC, asserts that
“the value of defined benefit plans in areas of employee motivation,
productivity and retention is being overlooked.”® Yet despite the pes-
simistic outlook concerning the future of defined benefit plans, the
demographic and business trends which initially contributed to the
decrease in defined benefit plans will eventually be reversed.”

B. Types of Employers

ERISA further delineates the scope of pension coverage by creat-
ing two subcategories of defined benefit plans: multiemployer plans
and single-employer plans.®

1. MULTIEMPLOYER PLANS

Multiemployer plans consist of collectively bargained plans to
which more than one employer contributes.! Conventional examples
of multiemployer plans include the trucking and construction indus-
tries, which typically comprise a vast network of interrelated yet sepa-
rate employers.©? In 1995, the PBGC covered 8.7 million workers and
retirees in roughly 2000 multiemployer plans across the United States
and experienced a net loss of $5 million.®®

57. See Robertson, supra note 46. Charles Shilleci, a partner at the Nexus Fi-
nancial Group, Inc. in Pittsburgh posits, “[Employees] have to decide where to put
their investments. They don’t understand what is involved, and it is the com-
pany’s responsibility to educate them.” Id.; see also EBRI, BABY BOOMERS IN RETIRE-
MENT, supra note 7, at 21 (contending that increasing the number of defined
contribution plans will jeopardize retirement security, because such plans typically
involve worker decision making as opposed to a greater reliance upon the exper-
tise of employers found within defined benefit plans).

58. See Slate, Remarks Before NEBI, supra note 54. Slate’s only proffered solu-
tion to this dilemma is to encourage mid-sized firms to reconsider defined pension
benefits in order to enhance stability in their workforce. See id.

59. Seeid. But see Robertson, supra note 46. James Wareham, CEO of Wheel-
ing-Pittsburgh Steel Corp. contends that the national trend is, in fact, shifting away
from defined benefit programs to defined contribution plans. Wareham noted, “If
you were starting a company today, you wouldn’t even consider a defined benefit
program . . . it carries too many unknowns . . . and it’s not even good for employ-
ees any more.” Id.

60. See 29 U.S.C. §§ 1002(37), (41) (1996).

61. See id. §§ 1301(a)(3)(A)-(B).

62. See PBGC ANN. Rep., supra note 15, at 11.

63. See id.



88 The Elder Law Journal VOLUME 6

2. SINGLE-EMPLOYER PLANS

The single-employer program is much broader in nature and en-
compasses any plan not defined as a multiemployer plan.® The PBGC
single-employer program guaranteed pension benefits to over 33 mil-
lion Americans in roughly 53,000 plans and sustained substantially
greater losses than its multiemployer counterpart, incurring a $315
million net loss in 1995.65

C. PBGC Revenue

Unlike the archetypal federal agency, the Pension Benefit Guar-
anty Corporation receives no funding from general tax revenues. As
a result, the taxpayer need not lament that the PBGC will dip into
taxpayer coffers in order to resuscitate failed pension plans. Instead,
the PBGC derives its revenue solely from insurance premiums estab-
lished by Congress,” assets generated from pension plans trusteed by
the PBGC, and recoveries made from companies formerly responsible
for PBGC trusteed plans.® The present insurance premium for mul-
tiemployer plans is $2.60 per participant in the plan per year, while
the single employer plan exacts two premiums from employers—a
flat rate charge of $19 per participant and an additional annual varia-
ble-rate charge of $9 for each $1,000 of underfunded vested benefits.6
Currently, Congress has capped the variable-rate premium at $53 per
participant.”” However, this cap will be phased out during the course
of the next three years as an additional incentive to ensure adequate
funding for defined benefit pensions.”!

D. Limitations on the PBGC Guarantee

Although taxpayers do not find their tax dollars directly impli-
cated by underfunded pension plans, participants in underfunded
plans are besieged by a host of more personal and immediate vicissi-
tudes. In 1995 the PBGC insured approximately forty-two million

64. 29 US.C. § 1301(15) (1996).

65. See PBGC ANN. Rep., supra note 15, at 9.
66. See id. at i.

67. 29 U.S.C. § 1306(a)(1) (1996).

68. Id. §§ 1306, 1307, 1362.

69. COMMUNICATIONS & PuB. AFFAIRS DEP’T, PENSION BENEFIT GUAR. Corp.,
Facrs: THE PensioN BENEFIT GUAR. Corp. (1996) [hereinafter PBGC, THE PBGC].

70. See PBGC, RETIREMENT PROTECTION, supra note 17.
71. See id.
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workers involved in over 65,000 private sector pension plans.”? Last
year alone, the PBGC paid $763 million in benefits to over 182,000
individuals in 124 underfunded pension plans.”> However, PBGC
coverage is limited, and approximately thirteen million employees do
not fall under the penumbra of the PBGC’s protection.” While there
are presently 834,000 pension plans in existence, the PBGC eliminates
countless types of plans including government plans, church and fra-
ternal organization plans and savings plans from its pension
guarantee.”

In addition to eliminating entire categories of pension plans, ER-
ISA places a litany of additional restrictions upon eligibility for a
PBGC guarantee.” For example, in order to be eligible for the PBGC
guarantee, the plan participant must be “vested.””” Vesting simply
means that an employee has obtained a permanent right to his or her
pension benefits by working a minimum period of time specified by
the pension plan.”® If the employee leaves his or her job prior to his or
her plan becoming vested, he or she may lose accrued benefits
entirely.”

Contrary to popular belief, the PBGC does not endeavor to sup-
ply employees with the luxuries of a comprehensive pension plan.
Approximately eight million individuals discover their future eco-
nomic well-being compromised when the PBGC assumes control over
their financially distressed plans.® Robert Reich, former Secretary of
Labor and Chairman of the Pension Benefit Guaranty Corporation,
noted the danger that the limitations upon the PBGC guarantee create:
“Underfunding poses an unnecessary and unacceptable risk for work-
ers and retirees. If their plans should terminate, they may lose bene-

72. The dilemma of pension underfunding is not indigenous to the United
States only. At least nine other countries including Canada, Chile, Germany, Ja-
pan, and the United Kingdom have established organizations comparable to the
PBGC, underscoring the pervasive problems inherent in employee pension pro-
grams. See James H. Smalhout, Others’ Views: Lessons From PBGC’s Global Counter-
parts, 14 PENSIONS & INVESTMENTS 1, 4 (1996).

73. See PBGC ANN. REp., supra note 15, at 1.

74. See PBGC, Your PENSION, supra note 39, at 2.

75. See id.; see also 29 U.S.C. § 1321(b) (1996).

76. See PBGC, Your PENSsION, supra note 39, at 7.

77. See id.

78. See id.

79. See id. However, the employer must allow the employee’s plan to vest at
least as fast as required by two vesting schedules under 29 U.S.C. § 1053.

80. See PBGC, RETIREMENT PROTECTION, supra note 17.
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fits not covered by the PBGC guarantee.”! Instead, coverage is
restricted to basic benefits such as benefits received at normal retire-
ment age, early retirement benefits, disability benefits for disabilities
occurring before the plan was terminated, and benefits for survivors
of plan participants.®? Benefits deemed nonbasic run the entire gamut
from health care to vacation pay benefits.53

For single employer plans terminated in 1996, the maximum
guarantee is $31,704.60 yearly ($2,642.05 monthly) for a single life an-
nuity beginning at age sixty-five. If the benefit commences prior to
age sixty-five or is payable in a form other than a single life annuity,
the maximum guarantee decreases.®> Although conceivably an em-
ployee or retiree may receive more than the PBGC’s maximum guar-
antee, the likelihood of full recovery is doubtful because few plans
have sufficient assets to pay nonguaranteed benefits and because
PBGC-trusteed plans have difficulty recouping portions of funds from
bankrupt companies.® Consequently, employees could be left with
substantially less than the benefits originally pledged to them.

E. The PBGC’s Future Economic Stability

While underfunding of pension plans jeopardizes the financial
stability of both employers and retirees, the PBGC also falls prey to
corporate neglect and mishandling of pension plans. Regardless of
recent strides in improving the economic viability of employee pen-

81. H.R. 3396, The Retirement Protection Act of 1993: Hearing Before the Comm.
on Ways & Means, 103d Cong. 10 (1993) (statement of Robert Reich, former Secre-
tary of Labor and Chair of PBGC); see also Employee Benefits for the Year 2015, supra
note 42, at *14-15 (PBGC guarantee does not afford complete protection). But cf.
Vanessa O’Connell, Salvaging Your Troubled Pension Plan, WaALL ST. ., Aug. 13,
1996, at A5 (noting that most employees and retirees do not lose any accrued pen-
sion benefits when pension plans go bust due to the PBGC guarantee).

82. See 29 US.C. §1322 (1996); see also COMMUNICATIONS & PUB. AFFAIRS
DepP’T, PENSION BENEFIT GUAR. CORP., YOUR GUARANTEED PENSION 6 (1996) [herein-
after PBGC, GUARANTEED PENSION].

83. See PBGC, GUARANTEED PENSION, supra note 82, at 6.

84. Seeid. For executives with pensions greater than the PBGC guarantee, the
consequence of employer bankruptcy can be devastating. See O’Connell, supra
note 81.

85.  See PBGC, GUARANTEED PENSION, supra note 82, at 6.

86. See id. But cf. WesT’s LEGAL NEws 13233, Dec. 12, 1996, available in 1996
WL 710188 (over the past four years the PBGC has located 55,000 pensioners and is
presently endeavoring to find an additional 2700 individuals in order to pay back
more than $10 million in pension benefits recovered from over 500 companies,
including various corporations which had previously filed for bankruptcy relief).
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sion plans,” the PBGC must remain vigilant against the potential for
massive underfunding. Current statistics optimistically declare that
the total underfunding for PBGC-insured, single-employer plans de-
clined for the first time in a decade and that underfunding dropped
from a high of $71 billion in 1993 to $31 billion in 1994588 However,
these numbers are extremely misleading. The dramatic decrease in
underfunding between 1993 and 1994 belies the glowing reports of
PBGC vitality and illustrates the inherent instability in pension fund-
ing.® The PBGC readily acknowledges that underfunding declined
primarily because of higher interest rates which reduce liabilities and
infuse additional contributions to pension plans.®

However, for every influx of capital into the PBGC’s pocket,
there exists a potential economic downturn which could un-
foreseeably strike at the core of the PBGC’s well-being. In fact, a two
percentage point reduction in interest rates decreases a plan’s funding
level from 125% to 92%.9! Consequently, much of the PBGC’s future
success as well as the economic stability of employee pension plans
hinge upon the health and vitality of the American economy—an un-
certain and often elusive creature.

IV. The Existing Controversy

A. Priority Status

As a corporation committed to the continuation and mainte-
nance of voluntary private pension plans for the benefit of their par-
ticipants, the PBGC endeavors to insure defined benefit pension plans
in the event that an underfunded plan terminates either voluntarily by

87. The PGBC’s investments from capital markets produced a record income
in excess of $2 billion in 1995, while fixed income investments earned 22.6% for the
year and equities earned 30.9%. See PBGC ANN. Rep., supra note 15, at 1. Also, the
single-employer insurance program deficit fell to $315 in 1995, its lowest level
since 1981, due in large part to the absence of major terminations during the year.
See id. In fact, the Government Accounting Office has removed the PBGC from its
“high-risk” list. However, the GAO noted that the PBGC still has material internal
control weaknesses. See H.R. Rep. No. 104-861, at 29-30 (1996).

88. See PBGC AnN. Rep., supra note 15, at 1.

89. Martin Slate, Executive Director of the Pension Benefit Guaranty Corp.,
indicated that the improvement in the health of the PBGC reflects improving eco-
nomic conditions. Martin Slate, Remarks Before the American Society of Pension
Actuaries, Chicago, Ill. (Apr. 22, 1996) (last modified Feb. 21, 1997) <http://
www.pbgc.gov/asap96.htp> [hereinafter Slate, Remarks Before Pension
Actuaries].

90. See PBGC AnN. Rep., supra note 15, at 6.

91. Seeid. at7.
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the corporation or involuntarily by the PBGC.92 The PBGC has come
under fire for its repeated attempts to secure priority status under the
federal Bankruptcy Code for payments made by the PBGC to employ-
ees on behalf of the bankrupt employer.%

The Bankruptcy Code divides the potential claims of creditors,
like the PBGC, into two categories: secured claims and unsecured
claims.* Secured claims result when the holder of a claim against the
debtor not only has a claim for money but also possesses a right to
seize particular property of the bankrupt.®> An unsecured claim, on
the other hand, arises when the creditor only has a right to monetary
payment and has no interest in the debtor’s property.% All unsecured
claims rank below each and every secured claim.” Unsecured claims
are further divided into nine priorities,”® and each claim in each prior-
ity class is entitled to payment in full before any payment is made on
any claim in a lower priority class.”® This hierarchy creates a method

92. See 29 U.S.C. §§ 1302, 1341(a), 1341(b) (1996). There exist three means by
which a plan can be terminated: (1) standard terminations, (2) distress termina-
tions, and (3) involuntary terminations. Standard terminations occur when the
employer establishes that the plan has sufficient assets to pay all “benefit liabili-
ties” under the plan. See Irwin N. Rubin, Title IV of ERISA: Employee Pension Bene-
fit Plans, in UNDERSTANDING ERrisa 1996, at 351, 355 (PLI Tax Law & Estate
Planning Course Handbook Series No. J4-3686, 1996). Distress terminations arise
when the employer (1) filed or had filed against it a petition seeking liquidation in
bankruptcy or insolvency proceedings under federal or state law; (2) filed or had
filed against it a petition seeking reorganization in bankruptcy or insolvency pro-
ceedings and the court determines that unless the plan is terminated, the company
will be unable to pay its debts when due and will be unable to continue in busi-
nesses; (3) establishes that unless a distress termination occurs, the company can-
not continue in business; or (4) shows that pension costs have become
unreasonably burdensome solely as a result of the decline of the work force of
covered participants. See id. at 363. The PBGC may institute involuntary proceed-
ings against the employer in the U.S. district court if it determines that (1) mini-
mum funding standards have not been met; (2) the plan will be unable to pay
benefits when due; (3) a reportable event of a distribution to a substantial owner
has occurred; or (4) a termination is needed to avoid any unreasonable increase in
the liability of the fund. See id. at 368.

93. See generally In re Suburban Motor Freight, Inc., 998 F.2d 338 (6th Cir.
1993); New Neighborhoods v. West Virginia Workers’ Compensation Fund, 886
F.2d 714 (4th Cir. 1989); In re Chateaugay Corp., 177 B.R. 176 (S.D.N.Y 1995); I re
Beaman, 9 B.R. 539 (Bankr. D. Or. 1980).

94. See 11 U.S.C. § 506 (1994).

95. See id. § 506(a).

96. See id.

97. See id. §§ 506-507.

98. See id. § 507(a)(1)-(9).

99. See MicHAEL J. HERBERT, UNDERSTANDING BANKRUPTCY 171 (1995). Thus,
all creditors with a first priority claim would be paid in full before any debtor with
a second priority claim, and all second priority debtors would be paid in full
before any debtor with a third priority claim, and so on.
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of distributing the debtor’s assets in an orderly and systematic fash-
ion.10 Moreover, this list of priorities allows Congress to create sub-
stantive debtor-creditor law.1®! Although the 1980s witnessed
disparate and conflicting views of the role of the PBGC in the Bank-
ruptcy Code, a growing consensus has proclaimed as late as 1995 that
PBGC liens against underfunded single employers should not receive
an eighth priority status as a federal tax under § 507(a) of the Bank-
ruptcy Code.12

B. PBGC Liens

Under ERISA, the PBGC may obtain liens against the assets of
the debtor for: (1) the amount of unfunded benefit liabilities to both
plan participants and beneficiaries from the date of plan termination;
and (2) any delinquent minimum funding contributions.!® The first
type of lien must be perfected as a tax lien under 25 U.S.C. § 6323(f)
and can only arise once the PBGC makes a demand for liability.1%
The lien will be held against “all property and rights to property,
whether real or personal” and “may not be in an amount in excess of
30 percent of the collective net worth” of the contributing sponsor’s
controlled group.'® The second type of lien addresses the sponsor’s
failure to make minimum funding contributions to the plan. This con-
tribution deficiency lien arises when the sponsor fails to make the re-
quired benefit installments, and the aggregate unpaid balance of all
preceding installments for which payment was not made before the
due date (including interest) exceeds $1,000,000.1% The amount of the
lien is equal to the aggregate unpaid balance of required installments
for plan years beginning after 1987 and for which payment was not
made before the due date.!”” Under previous legislation this type of
lien automatically arose against a plan sponsor on the sixtieth day af-
ter a missed contribution was due.!® However, on December 8, 1994,

100. This note specifically establishes the need to treat a PBGC lien for un-
funded liability as an eighth priority unsecured claim. An eighth priority allows
for favored treatment of taxes due to governmental units. See 11 U.S.C. § 507(a)(8).

101. See HERBERT, supra note 99, at 170.

102. See In re Kent Plastics Corp., 183 B.R. 841, 847 (Bankr. S.D. Ind. 1995).

103. See 29 U.S.C. § 1362(b)(1)-(c).

104. See id. § 1368(a).

105. Id. The sponsor of a plan is traditionally the employer who “sponsors”
the plan.

106. See 29 U.S.C. § 1082(f)(1)(A)-(B).

107.  See id. § 1082(f)(3).

108. See Diane E. Burkley & Shari A. Wayne, The GATT Bill’s Provisions’ Impact
on Corporate Bankruptcies, 14 Am. BANKR. INsT. ]. 1, 22 (1995).
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the General Agreement on Tariffs and Trade legislation (GATT) en-
acted extensive PBGC reform legislation and adopted a provision al-
lowing the lien to arise on the due date of the contribution, thereby
removing the sixty-day grace period.!® For the purposes of this pro-
posal, this note will address only the priority status of plan deficiency
liens in a single employer context, because GATT reforms remove the
previous obstacles to perfecting minimum funding contribution liens.

C. Perfection of a PBGC Lien

A tax lien perfected prior to the bankruptcy filing grants the
United States status as a secured creditor with rights governed by
§ 506 of the Bankruptcy Code.!? If the PBGC perfects its lien before
the employer files for bankruptcy and in the same manner as a tax or
statutory lien, then the PBGC would enjoy secured creditor status.!!!
However, in order to successfully achieve such status, two critical
steps must occur: (1) the employer must terminate the plan prior to
filing under Chapter 11 and (2) the PBGC must make a demand
against the creditor for payment and file notice of its lien prior to the
bankruptcy filing date.!’? In the event that the PBGC does not file
notice of the lien before the debtor’s filing of a Chapter 11 petition, the
PBGC lien would be subject to the automatic stay under the Bank-
ruptcy Code.!® The automatic stay serves as a significant hurdle in
bankruptcy proceedings. Under In re Parr Meadows Racing Ass’n,114
the Court of Appeals for the Second Circuit held that the Bankruptcy
Code’s automatic stay provision under § 362(a)(4) forbids the postpe-
tition creation of liens for unpaid real property taxes.!’> In the same
way, before the PBGC lien can arise under ERISA, the employer must
either fail or refuse to pay its debts to the PBGC after the PBGC has
made a demand for payment.!’® However, the automatic stay fre-
quently prevents the PBGC from making a demand which, in turn,
prevents the lien from arising.!'” The bankruptcy court in In re

109. See id.
110. See 11 U.S.C. § 506.
111. See id.

112.  See id. § 501(d).

113. See id. § 362.

114. 880 F.2d 1540 (2d Cir. 1989).
115. See id. at 1545.

116. See 29 U.S.C. §1368(a).

117. See 11 U.S.C. §§ 362(a)(1), (a)(6).
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Chateaugay Corp.1'8 followed the Parr Meadows decision, agreeing that
postpetition liens were prevented by the automatic stay.!"

Although creditors contend that postpetition perfection violates
the automatic stay, an important exception exists. The stay may be
lifted if the action involves the “commencement or continuation of an
action or proceeding by a governmental unit to enforce such govern-
mental unit’s police or regulatory power.”'?0 Arguably, the PBGC lien
may be classified as a police or regulatory power by the PBGC in its
attempt to regulate the security of pension plans. In fact, the District
Court of New York held that the PBGC’s financial interests serve as
surrogates for the pensioners whose rights it insures.!? However, the
classification of a PBGC lien as a police or “regulatory” power is ques-
tionable, especially since the Second Circuit expressed its reservations
that these actions are not within the ambit of § 362(b)(4).122

Regrettably, perfecting the PBGC lien prior to the bankruptcy
petition is seldom accomplished and proves to be a rather formidable
task, because the single-employer plan typically will not terminate un-
til after the employer has commenced bankruptcy proceedings.'?® The
delay of a plan termination, in turn, results in an unperfected lien at
the time of bankruptcy proceedings.’?* Thus, the mainspring of con-
troversy inheres in the PBGC’s inability to perfect its lien prior to the
debtor’s bankruptcy petition.

The PBGC has frequently advanced the argument that the failure
to perfect its lien should be immaterial for purposes of priority status.
If classified as a tax claim for the purposes of § 507(a)(8) of the Bank-
ruptcy Code, it is irrelevant whether or not the lien was perfected
postpetition because federal tax claims receive a priority in bank-
ruptcy without regard to lien status.'?® The PBGC’s pursuit of priority
status has encountered serious setbacks from the myriad of courts that

118. 130 B.R. 690 (Bankr. S.D.N.Y), vacated by consent of parties, 17 BN.A. 1102
(1991).

119. See id. at 697.

120. 11 U.S.C. § 362(b)(4).

121. See In re Chateaugay Corp., 87 B.R. 779, 806 (S.D.N.Y. 1988), aff'd, 875 F.2d
1008 (2d Cir. 1989), rev’d on other grounds, 496 U.S. 633 (1990).

122. See PBGC v. LTV Corp., 875 F.2d 1008, 1020 (2d Cir. 1989), rev’d on other
grounds, 406 U.S. 633 (1990).

123. See THE NAT’L BANKR. CONFERENCE’S CODE REVIEW PROJECT, REFORMING
THE BANKRUPTCY CODE: FINAL REPORT 95 (1994) [hereinafter NAT’L BANKR. CONFER-
ENCE, CODE REVIEW].

124. See PBGC v. Washington Group, Inc., No. C-86-665-G, 1987 U.S. Dist.
LEXIS 5655, at *22 (M.D.N.C. May 29, 1987).

125. See id. at *21.
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have unfavorably adjudicated the issue.!? Despite the numerous rea-
sons cited by opponents of priority status of a PBGC lien,'”” the Pen-
sion Benefit Guaranty Corporation’s lien should be recognized as an
eighth priority claim.

V. The Need for Statutory Consistency

At the heart of the PBGC priority debate lies the obvious dispar-
ity between the statutory language promulgated under ERISA and the
Bankruptcy Code. ERISA stipulates, “In a case under Title 11 or in
insolvency proceedings, the lien imposed under subsection (a) of this
section shall be treated in the same manner as a tax due and owing to
the United States for purposes of Title 11 or section 3713 of Title 21.”128
Such language sparks the fundamental and controversial question of
whether ERISA sanctions the treatment of a PBGC lien as a federal tax
“lien” or a federal tax “claim” in Chapter 11 reorganization proceed-
ings. If the PBGC lien is categorized as a tax lien, a bankruptcy trustee
can exercise his or her avoidance powers when the PBGC fails to per-
fect its lien. On the other hand, if deemed a federal tax claim, the
PBGC lien may be entitled to priority status regardless of the
voidability of any lien securing such a claim.

A. The Bankruptcy Act of 1898 and § 1368(c)(2) of ERISA

The first misgiving single employers express is the PBGC’s in-
ability to reconcile statutory language adopted by ERISA under 29
U.S.C. § 1368(c)(2) and statutory language proffered by § 507(a)(8) of
the Bankruptcy Code. Employers posit that while ERISA purports to
act harmoniously with bankruptcy provisions, ERISA language sim-

126. See id.

127. See James W. Giddens, Attempting to Protect Employee Retirement Income
Within Bankruptcy Reorganization, 12 ANN. ReEv. BANKING L. 397, 428 (1993) (stating
that imposing priority status for social purposes subverts the integrity of the Bank-
ruptcy Code); see also Daniel Keating, Chapter 11°s New Ten-Ton Monster: The PBGC
and Bankruptcy, 77 MINN L. Rev. 803, 842 (1993). Keating argues, “[Blankruptcy is
not the place to solve the problems of underfunding, since it was outside of bank-
ruptcy that the PBGC allowed the underfunding to occur.” Id. Moreover, Keating
asserts that priority status would thwart an employer’s ability to obtain the requi-
site credit for successful reorganization. Finally, he posits that the recovery debts
owed to other creditors is as important as the recovery of pension funds by the
PBGC. Seeid.; cf. Leigh Allyson Wolfe, Is Your Pension Safe? A Call for Reform of the
Pension Benefit Guar. Corp. and Protection of Pension Benefits, 24 Sw. U. L. Rev. 145,
169-171 (1994) (citing the difficulty the PBGC encounters when attempting to ob-
tain priority status).

128. 29'US.C. § 1368(c)(2) (1994).
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ply does not fall under the rubric of the Bankruptcy Code. ERISA
provides, “In a case under Title 11 or in insolvency proceedings, the
lien imposed under subsection (a) of this section shall be treated in the
same manner 4s 4 tax due and owing to the United States for purposes of
Title 11 or Section 3713 of Title 31.”? ERISA’s statutory language
echoed that of the Bankruptcy Act of 1898 and furnished a fourth pri-
ority to “taxes which became legally due and owing by the bankrupt to the
United States.”'® Clearly, parity existed between the statutory lan-
guage of ERISA and the Bankruptcy Act of 1898, because both statutes
addressed the treatment of taxes “legally due and owing” to the
United States. In fact, the striking similarity between statutory provi-
sions supplies strong evidence that a tax due and owing to the federal
government was intended to receive priority treatment under the
Bankruptcy Act.

B. The Bankruptcy Code of 1978 and § 1368(c)(2) of ERISA

With the adoption of the Bankruptcy Code in 1978, Congress es-
tablished a more specific and more extensive list of priorities. The
language “taxes legally due and owing” traced by the Bankruptcy Act
of 1898 was completely deleted from the Code. As a result, the obvi-
ous resemblance between ERISA and the Bankruptcy Act of 1898 was
removed by the Bankruptcy Code of 1978 which presently allows an
eighth priority for “allowed unsecured claims of governmental
units.”3! Certain critics contend that the change in bankruptcy policy
for treatment of federal taxes without an analogous change in applica-
ble ERISA provisions evinces congressional intent to deny the PBGC
lien priority status.3> Under Patterson v. Shumate,'® the Supreme
Court declared that if Congress had intended to change pertinent
bankruptcy provisions, it certainly knew how to do so.13 By failing to
amend ERISA so as to reflect changes made within the Bankruptcy
Code, Congress chose not to accord the unperfected ERISA lien prior-
ity status.® The same argument was also advanced in In re Chateau-

129. Id. (emphasis added).

130. Act of July 1, 1898, ch. 541, § 64(a)(4), 80 Stat. 271, 307, repealed by Pub. L.
No. 95-598, §§ 401(a), 402(a), 92 Stat. 2682 (1978) (emphasis added).

131. 11 U.S.C. § 507(a)(8).

132. See Giddens, supra note 127, at 404-05.

133. 504 U.S. 753 (1992).

134. See id. at 758.

135. See Giddens, supra note 127, at 404-05.
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gay Corp.1% Judge Lifland agreed that Congress could have easily
incorporated the language “tax due and owing” into § 507(a)(7) of the
Bankruptcy Code—which is now § 507(a)(8)—but instead opted to
omit the ERISA claim from the “detailed” list of priorities.’ Finally,
the National Bankruptcy Conference contends that there is “no justifi-
cation” to enact special provisions in the Bankruptcy Code to deal
with PBGC claims.!®® Rather, the Conference prefers that determina-
tion of PBGC priority status is best left to developing case law.!*
Innumerable quandaries emerge when embracing such a stance.
First, congressional silence regarding the function of an ERISA lien in
the Bankruptcy Code of 1978 does not necessarily indicate that Con-
gress’s failure to amend ERISA was deliberate. In fact, the Supreme
Court has held that congressional inaction lacks “persuasive signifi-
cance” because “several equally tenable inferences” may be drawn
from such inaction.!* Moreover, had Congress intended to alter the
previous interpretation of 29 U.S.C. § 1368(c)(2), it would have made
its intent specific.1#! Finally, simply because Congress did not re-cod-
ify 29 U.S.C. § 1368(c)(2) to mirror changes in 11 U.S.C. § 507(a) does
not mean that pre-Code practice should be utterly disregarded. In
fact, the Supreme Court remains reluctant to overturn pre-Code pro-
cedures even in the event that Congress neglected to sanction those
policies under the Bankruptcy Code.!¥? Under the Bankruptcy Act of
1898, PBGC liens were afforded priority status as taxes legally due
and owing to the United States both under ERISA and the Bankruptcy
Code.3 The decisions rendered employing the statutory language of
section 64(a) of the Bankruptcy Act of 1898 accorded priority status to
PBGC claims.'* With no conspicuous change in the language of 29
U.S.C. § 1368(c)(2) and no other indication that pre-Code practice had
been congressionally overturned, the treatment of a PBGC lien under
the Bankruptcy Act of 1898 should still be of great import and should
compel the judiciary to resolve a priority dispute in favor of the PBGC

136. 115 B.R. 760 (Bankr. S.D.N.Y. 1990).

137. See id. at 779-80.

138. See NAT'L BANKR. CONFERENCE, CODE REVIEW, supra note 123, at 97.

139. See id.

140. United States v. Wise, 370 U.S. 405, 411 (1962).

141. See, e.g., Midlantic Nat’l Bank v. New Jersey Dep’t of Envtl. Protection,
474 U.S. 494, 501 (1986).

142. See Dewsnup v. Timm, 502 U.S. 410, 419 (1992).

143. See PBGC v. Washington Group, Inc., 1987 U.S. Dist. LEXIS 5655, at *21-22
(M.D.N.C. May 29, 1987).

144. See id. at *22.
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despite the replacement of the Bankruptcy Act of 1898 with the Bank-
ruptcy Code of 1978.

Various adversaries of priority status assert that the plain mean-
ing of ERISA is evident and that the judiciary need not delve into the
intricacies of legislative history.> However, given the apparent in-
consistency between ERISA’s pre-Bankruptcy Code reference to Title
11’s language of a “tax due and owing to the United States for pur-
poses of Title 11” and present bankruptcy language granting eighth
priority to “unsecured claims of governmental entities,” an ines-
capable ambiguity exists. ERISA clearly refers to language no longer
extant in the Bankruptcy Code. The parameters defining priority sta-
tus within the two statutes no longer are consonant. In short, whether
the PBGC lien for all practical purposes is a federal tax claim remains
debatable. The plethora of litigation generated by such a perplexing
issue has created a wide and disparate body of judicial interpretation,
intimating that both statutes are far from unambiguous.

VL. Codifying Deference Given to the PBGC’s
Interpretation of ERISA: The Chevron Doctrine

Under the decision promulgated in Chevron U.S.A., Inc. v. Natu-
ral Resources Defense Council 46 the Supreme Court offered a disposi-
tive framework for determining whether an agency’s proposed
statutory interpretation merits judicial deference.” The Chevron
Court held that federal agencies must first give effect to congressional
intent if such intent is unambiguously manifested by the plain mean-
ing of the statute.!® However, if Congress remains silent or nebulous
as to its specific purpose, the federal agency may justifiably impute its
own “permissible” statutory construction upon the statute.!® In ascer-
taining whether the PBGC’s construction is “permissible,” the PBGC
must interpret the statute in a manner that is both “rational and con-
sistent with the statute.”’> In other words, an agency has fashioned a
permissible construction of the statute “if the administrator’s reading

145. See generally Giddens, supra note 127.

146. 467 U.S. 837 (1984).

147. See id. at 842-43.

148. See id. at 843.

149. See id. at 842-43.

150. NLRB v. Food & Commercial Workers, 484 U.S. 112, 123 (1987).



100 The Elder Law Journal VOLUME 6

fills a gap or defines a term in a way that is reasonable in light of the
legislature’s revealed design.”’>!

In 1990 the Supreme Court applied the Chevron paradigm to the
PBGC’s antifollow policy,'> holding that the PBGC’s failure to con-
front pertinent bankruptcy law did not render its actions impermissi-
ble.®® In fact, the Supreme Court in PBGC v. LTV> patently rejected
the court of appeals’ decision mandating that there must be a showing
that the PBGC honored the policies of other areas of law:

[Plroblems . . . would arise if federal courts routinely were to re-

quire each agency to take explicit account of public policies that

derive from federal statutes other than the agency’s enabling Act.

To begin with, there are numerous federal statutes that could be

said to embody countless policies. If agency action may be dis-

turbed whenever a reviewing court is able to point to an arguably

relevant statutory policy that was not explicitly considered, then a

very large number of agency decisions might be open to judicial

invalidation.!®

As a result of the LTV and Chevron decisions, the PBGC’s failure
to address all pertinent public policy considerations embraced by the
Bankruptcy Code does not lead one to conclude inexorably that the
PBGC has overreached its bounds. Instead, Congress should codify
the existing deference granted to the PBGC’s interpretation of
§ 1368(c)(2). Clearly, the PBGC’s construction of § 1368(c)(2) is per-
missible, because it does not contravene pre-Code practice established
in the Bankruptcy Act of 1898 and because it gives effect to congres-
sional legislative intent. By codifying the judicial deference given to
the PBGC, Congress would dispel any remaining ambiguity extant be-
tween ERISA and the Bankruptcy Code.

VII. Legislative History

In the event that the judiciary declares the PBGC’s interpretation
of ERISA impermissible under Chevron, the PBGC can still marshal
ample evidence to bolster its argument that PBGC liens are entitled to

151. Nationsbank v. Variable Annuity Life Ins. Co., 513 U.S. 251, 251-52 (1995).

152. The PBGC defines a follow-on plan as “a new benefit arrangement
designed to wrap around the insurance benefits provided by the PBGC in such a
way as to provide both retirees and active participants substantially the same ben-
efits as they would have received had no termination occurred.” PBGC v. LTV
Corp., 496 U.S. 633, 642 (1990).

153. See id. at 646.

154. 496 U.S. 633 (1990).

155. Id. at 646.
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priority status. When the plain meaning of a statute is unclear or am-
biguous on its face, the judiciary must turn to legislative history to
divulge Congress’s true intent.’ In turning to the legislative history
for guidance, the PBGC musters an arsenal of evidence to sustain its
position. For example, in 1987 Congress passed the Omnibus Budget
Reconciliation Act of 1987 (OBRA ‘87) and amended a variety of ER-
ISA provisions. When debating the enactment of OBRA ‘87, Congress
determined that the treatment of a PBGC lien created under ERISA
should be given priority status under the Bankruptcy Code.'”” In fact,
the Conference and House Reports clearly agreed that an unperfected
PBGC lien is a federal tax claim for the purposes of bankruptcy pro-
ceedings stating, “As under [29 U.S.C. § 1368(c)(2)], a perfected lien is
treated as a Federal tax lien, and an unperfected lien is treated as a
Federal tax claim.”1% Furthermore, hearings presented before sub-
committees of both the House of Representatives and the Senate con-
firm that the Bankruptcy Code accords priority status to an
unperfected PBGC lien.’

Adversaries of priority status contest the validity of legislative
history which surfaced over thirteen years after the birth of ERISA.!®°
Yet when coupled with the statutory language of the Bankruptcy Act
of 1898, such legislative history only buttresses the PBGC’s position.
Because the Bankruptcy Act of 1898 furnished priority status to PBGC
claims and because Congress continues to indicate priority status
though legislative history, mere congressional silence concerning
§ 1368(c)(2) does not invalidate the PBGC’s priority status.

VIII. PBGC Attempts to Secure Priority Status Under the
Bankruptcy Code

A. United States v. CF & I Fabricators of Utah, Inc.
In 1994 the PBGC, as trustee of CF & I's pension plan, sought
priority status for various claims under the Bankruptcy Code against

156. See Beiger v. Internal Revenue Serv., 496 U.S. 53 (1990).

157. See H.R. Conr. Rep. No. 100-495, at 883-85 (1987), reprinted in 1987
U.S.C.C.A.N. 2313-1245, 2313-1629 through -1631.

158. Id. at 883-84, reprinted in 1987 U.S.C.C.A.N. 2313-1245, 2313-1629 through -
1630.

159. See PBGC’s Proposal to Initiate a Variable Rate Premiums System: Hearings
before the Subcomm. on Oversight of the Comm. on Ways & Means, 100th Cong. 36
(1987).

160. See Giddens, supra note 127, at 409.
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the Chapter 11 debtor CF & 116! Among the sundry claims for priority
status, the PBGC argued that it should receive priority status as an
unsecured creditor under § 507(a)(8) of the Bankruptcy Code against
CF & I for $3 million in unfunded benefit liabilities, subject to the cap
limiting the PBGC’s claim to 30% of the debtor’s net worth.162 The
district court denied eighth priority status as a tax on the ground that
the PBGC did not perfect its lien due to the operation of the automatic
stay.'® The automatic stay in bankruptcy precludes “any act to create,
perfect, or enforce any lien against property of the estate” and “any act
to create, perfect, or enforce against property of the debtor any lien to
the extent that such lien secures a claim that arose before the com-
mencement of the case under this title.”’®* The district court further
reasoned that “claims for unfunded benefit liabilities are entitled to
tax priority only to the extent that a lien for the amount of those
claims arises.”®® In other words, a lien may not be perfected if it
arises after a debtor institutes bankruptcy proceedings, thereby pre-
cluding it from achieving priority status. The PBGC’s request to ap-
peal the district court’s interlocutory decision was denied,66
removing the issue of eighth priority status from further consideration
on appeal.

Although the court of appeals did not address the eighth priority
status issue, this did not deter the Supreme Court from suggesting
that a PBGC lien for unfunded pension liabilities could be viewed as a
tax under § 507(a)(8).16” The issue addressed at the Supreme Court
level was whether a claim filed by the IRS was a “tax” entitled to pri-
ority status in bankruptcy.’® The IRS claim arose pursuant to 26
U.S.C. § 4971(a) which imposes a 10% tax on any employer that fails
to make a legally required contribution to its pension plan. The 10%
tax is payable not to the PBGC, but rather to the United States
Treasury.1®

161. See PBGC v. Reorganized CF & I Fabricators of Utah, Inc. (In re CF & I
Fabricators of Utah, Inc.), 179 B.R. 704 (D. Utah 1994).

162. See id.

163. See id. at 709.

164. 11 U.S.C. § 362(a)(4)-(5) (1994).

165. CF & I, 179 B.R. at 709.

166. See United States v. CF & I Fabricators of Utah, Inc. (In re CF & I Fabricat-
ers of Utah, Inc.), 53 F.3d 1155, 1156 n.1 (10th Cir. 1995), aff d in part and vacated and
remanded in part, 518 U.S. 213 (1996).

167. See United States v. Reorganized CF & I Fabricators of Utah, Inc., 518 U.S.
213 (1996).

168. See id.

169. See 26 U.S.C. § 4971 (1994).
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In holding that the Internal Revenue Service’s claim for a 10%
“tax” on any “accumulated funding deficiency” was not a “tax” for
purposes of § 507(a)(8) of the Bankruptcy Code, the Supreme Court
distinguished the punitive nature of the IRS’s claim from the nonpe-
nal effect of a PBGC claim.1”® In determining the precise nature of a
tax, the Court adopted the analysis promulgated under City of New
York v. Feiring'” and States v. La Franca.”? The Feiring decision pro-
claimed that “[tax] priority . . . extends to those pecuniary burdens
laid upon individuals or their property, regardless of their consent, for
the purpose of defraying, the expenses of government or of undertak-
ings authorized by it.'”® In construing the La Franca decision, the
Court held, “We take La Franca’s statement of the distinction to be
sufficient for the decision of this case; if the concept of penalty means
anything, it means punishment for an unlawful act or omission

. 17 The Supreme Court ruled that the IRS’s claim cannot be cate-
gorized as a tax warranting eighth priority status, because the tax is
really not a tax at all but rather is a penalty.’”> The Court, however,
went on to note that “[t]he obviously penal character of these [IRS]
exactions is underscored by other provisions, including one giving the
Pension Benefit Guaranty Corporation (PBGC) an entirely independ-
ent claim against the employer for ‘the total amount of unfunded ben-
efit liabilities.””76 Implicit in the Court’s dicta is that the PBGC
possesses a valid argument that its lien for unfunded pension liabili-
ties against the debtor should be treated as a tax under § 507(a)(8) of
the Bankruptcy Code.

170. See Reorganized CF & I Fabricators of Utah, Inc., 518 U.S. 213.

171. 313 US. 283 (1994).

172. 282 U.S. 568 (1931).

173. City of New York v. Feiring, 313 U.S. 283, 285 (1941). It is important to
note that this decision was rendered under section 64 of the Bankruptcy Act of
1898 which was later replaced by the Bankruptcy Code of 1978. The use of this
decision by the Supreme Court in CF & I has significant ramifications for the
PBGC priority debate primarily because present opponents of priority status con-
tend that while the language of the Bankruptcy Act of 1898 would seem to confer
priority status to the PBGC, the legislature did not manifest this intent in the Bank-
ruptcy Code of 1978. Yet, the Supreme Court’s decision in CF & I applies the
paradigm for determining a “tax” not under the Bankruptcy Code of 1978, but
rather under the Bankruptcy Act of 1898. This action would seem to suggest that
the legislative language and intent of the Bankruptcy Act of 1898 did not simply
die in 1978 with the enactment of the Bankruptcy Code.

174. United States v. Reorganized CF & I Fabricators of Utah, Inc., 518 U.S. 213
(1996).

175. See id. at 2114.

176. Id. at 2113-14 (quoting 29 U.S.C. § 1362(b)(1)(a)).
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B. Upcoming Litigation: In re Bayly Corp.

On April 25, 1995, the PBGC brought before the U.S. district
court an appeal of In re Bayly Corp.l”” from the United States Bank-
ruptcy Court for the District of Colorado.'”® The bankruptcy court
had held that the PBGC lien for defined benefit underfunding against
Bayly Corporation, a clothing manufacturer, was not entitled to prior-
ity status under the Bankruptcy Code.””” The court concluded that
Bayly’s statutory liability to the PBGC was not a “tax.”’180

On appeal the PBGC presently urges that the district court
should adopt the view of a tax espoused in In re Chateaugay Corp.18!
The Chateaugay decision ruled that mandatory payments established
by Congress to provide health benefits to retired coal miners are
“taxes” entitled to priority in bankruptcy.182 The PBGC bolstered its
claim by citing a string of cases in which an employer that is required
by law to participate in state workers’ compensation programs must
pay a tax which is entitled to priority status in bankruptcy.183

By attempting to secure priority status in In re Bayly Corp., the
PBGC shifts its previous strategic focus. Rather than arguing that the
statutory language of 29 U.S.C. § 1368 of ERISA permits priority treat-
ment of a PBGC lien as a tax, the latest PBGC contention is that under
CF &1, the PBGC lien meets the judicially created definition of a tax.184
Section 1368 states, “In a case under title 11 or insolvency proceedings,
the lien imposed . . . shall be treated in the same manner as a tax due
and owing to the United States for purposes of title 11 or section 3713
of title 31”18 The PBGC remains so confident in its latest argument
that it has even abandoned completely the statutory language in 29
U.S.C. § 1368. The PBGC contends, “[The] PBGC would be entitled to
a priority tax claim even if section 1368 had never been enacted. It is
well-established that the government need not have a valid tax lien in

177.  Brief for Appellant at 1, In re Bayly Corp. (D. Colo. 1995) (No. 95-N-901).

178. See id. at 2-3.

179. See id. at 1-2.

180. See id. at 2.

181. See id. at 7-8.

182. * See In re Chateaugay Corp., 87 B.R. 779 (S.D.N.Y. 1988), aff'd, 875 F.2d
1008 (2d Cir. 1989), rev’d on other grounds, 496 U.S. 633 (1990).

183.  See, e.g., In re Suburban Motor Freight, Inc., 998 F.2d 338 (6th Cir. 1993);
New Neighborhoods v. West Virginia Workers” Compensation Fund, 886 F.2d 714
(4th Cir. 1989); In re Chateaugay Corp., 177 BR. 176 (S.D.N.Y 1995); In re Beaman,
9 B.R. 539 (Bankr. D. Or. 1980).

184.  See Brief for Appellant at 7-10, In re Bayly Corp. (D. Colo. 1995) (No. 95-N-
901).

185. 29 U.S.C. § 1368(c)(2) (1994) (emphasis added).
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order to have a priority tax claim in bankruptcy.”® In other words,
the PBGC’s claim under 29 U.S.C. § 136218’ meets the definition of a
“tax” under City of New York<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>