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THE HYDRA PARADOX OF THE OPIOID
EPIDEMIC: WHY SUPPLY-SIDE RESPONSES
WILL FUEL RATHER THAN CURB THE
Or101D EPIDEMIC

Ashley Monzel

The U.S. Department of Health and Human Services declared the opioid epidemic a
public health emergency in 2017. While the total number of older adults misusing
opioids may be less than other age groups, opioid misuse in older adults is still
increasing. It is critical to account for the elderly when developing solutions to this
tragic and nationwide epidemic. This Note investigates the potential impact of several
of the initiatives set forth in the U.S. Centers for Medicare and Medicaid Services
Roadmap. A comprehensive background will be provided on the United States’ opioid
epidemic, the epidemic’s impact on senior citizens, as well as the basic structure of
Medicare, which is essential for understanding how the U.S. Centers for Medicare and
Medicaid Services is combatting this far-reaching epidemic. This Note then analyzes
possible ways that the U.S. Centers for Medicare and Medicaid Services can implement
its prevention initiatives, specifically focusing on the dangers of only relying on supply-
side prevention. This Note recommends that the U.S. Centers for Medicare and
Medicaid Services dedicates sufficient efforts toward alternative pain treatment
methods, such as Medical Cannabis, and the continued use of federal grants to research
possible treatment methods. Also, the U.S. Centers for Medicare and Medicaid Services
should focus on treating the underlying substance abuse disorders that continue to
drive and intensify the opioid epidemic. The utilization of medication-assisted treatment
has proven to be fruitful, and the expansion of Medicare coverage for medication-
assisted treatment should be a long-term goal.

Ashley Monzel is a Topics Editor 2019-2020, Member 20182019, The Elder Law Journal;
J.D. Candidate 2020, University of Illinois, Urbana-Champaign; B.A. 2015, Political Sci-
ence, Aurora University.
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I. Introduction

In June 2015, an Indiana mother suffered the deaths of two sons
in one night.! What was to blame for taking the lives of these teenage
brothers after they had returned home, safe and sound, from high
school graduation celebrations?? Opioids.’> In May 2018, news anchor
Angela Kennecke worked on a story covering the opioid crisis.* Just
hours after speaking with three mothers who had experienced the
wrenching loss of children to opioid overdoses, Angela was informed
that her own daughter’s life had been lost to a fatal overdose of fenta-
nyl.®> These stories of young lives lost at the hands of opioid overdoses
have become all too familiar. Yet, while much of the focus in the news
coverage of the opioid crisis has been dedicated to stories of teenagers
and young adults, one group also being impacted by the epidemic is
often neglected: senior citizens.®

In 2017, the U.S. Department of Health and Human Services
(“HHS”) officially declared the United States’ opioid epidemic a public
health emergency.” With over two million Americans suffering from an
opioid use disorder (“OUD”) and over 42,000 lives taken by opioid
overdoses in 2016, this declaration by HHS came as no surprise.® In July
2017, the Office of the Inspector General published an eye-opening re-

1. Ryan Bergeron, Woman Lost 2 Sons in One Night to Opioids; Fighting the Crisis
Is Now Her Life’s Work, CNN, Apr. 23, 2018, https://www.cnn.com/2018/04/20/health/
turning-points-becky-savage-opioids/index.html.

2. Id

3. Id

4. Brett Molina, She Reported on the Opioid Epidemic for Years. Then, Her Daugh-
ter Died of an Overdose, USA TODAY, Sept. 11, 2018, https://www.usatoday.com/story/
news/nation-now/2018/09/11/angela-kennecke-reporter-shares-daughters-fatal-fen-
tanyl-overdose/1264516002/.

5. Id

6. See Elise R. Friello, A Growing Concern: Substance Use Disorders, Medication
Misuse, and Older Adults, 11 ALB. GOV'T L. REV. 1, at 10 (2018) [hereinafter Friello]
(“[S]ubstance abuse is a problem affecting both the Baby Boomer generation and
younger generations....”); Dana Schilling, Senior Citizens and the Opioid Crisis, 328
ELDER LAW ADVISORY NL 1, at 1 (2018) [hereinafter Schilling]; Mark Guydish, Mis-
ericordia Teacher Testifies on Elder Opioid Abuse, TIMES LEADER (May 25, 2018), https://
www.timesleader.com/news/705468/misericordia-teacher-testifies-on-elder-opioid
-abuse [hereinafter Guydish] (“The opioid epidemic has generated countless head-
lines and news stories, but Bill Stauffer believes an important part of the problem is
being neglected: Misuse of the painkillers by older adults.”).

7. What Is the U.S. Opioid Epidemic?, U.S. DEP'T OF HEALTH & HUMAN SERV.,
https://www.hhs.gov/opioids/about-the-epidemic/index.html (last visited Nov. 4,
2019).

8. Seeid.
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port on the relationship between Medicare Part D and the opioid epi-
demic.” According to the report, one-in-three Medicare Part D benefi-
ciaries received a prescription opioid in 2016, with approximately
500,000 beneficiaries receiving high amounts of opioids.® Further,
while nearly 90,000 beneficiaries were found to be at serious risk of de-
veloping an opioid use disorder, about 400 prescribers were identified
as practicing questionable opioid prescribing patterns for these benefi-
ciaries at serious risk."

The Inspector General’s report undoubtedly drew much-needed
attention to the overlooked senior citizens and their struggles in the
opioid epidemic. Less than a year later, the U.S. Centers for Medicare
and Medicaid Services (“CMS”) published a Roadmap outlining its
plan of attack for addressing the opioid epidemic’s impact on Medicare
and Medicaid beneficiaries.”> While some of the initiatives set forth in
the Roadmap offer a glimmer of hope for Medicare beneficiaries in their
fight against the opioid crisis, other initiatives should raise serious
questions of just how impactful these actions will be in addressing opi-
oid-related issues suffered by Medicare beneficiaries.”

This Note will examine the potential impact of several of the ini-
tiatives set forth in the CMS Roadmap. Part II will provide a compre-
hensive background on the United States” opioid epidemic, the epi-
demic’s impact on senior citizens, as well as the basic structure of
Medicare, which is essential for understanding the role of CMS in com-
batting this epidemic. Part III will analyze potential routes CMS may
take to carry out its “prevention” initiatives, specifically focusing on the
possible downfalls of overemphasis on supply-side prevention. A rec-
ommendation will then be provided in Part IV urging CMS to dedicate
sufficient efforts toward alternative pain treatment methods and the
treatment of OUDs.

9. U.S. DEP'T OF HEALTH & HUMAN SERVS., OFF. INSPECTOR GEN., OE1-02-17-
00250, OPIOIDS IN MEDICARE PART D: CONCERNS ABOUT EXTREME USE AND
QUESTIONABLE PRESCRIBING 1 (2017), https://oig.hhs.gov/oei/reports/oei-02-17-002
50.pdf [hereinafter OPIOIDS IN MEDICARE PART D].

10. Id.

11. Id.

12. See U.S. CTRS. FOR MEDICARE & MEDICAID SERVS., CMS ROADMAP TO
ADDRESS THE OPIOID EPIDEMIC (2018), https://www.cms.gov/About-CMS/Agency-
Information/Emergency/Downloads/Opioid-epidemic-roadmap.pdf  [hereinafter
CMS ROADMAP].

13.  See id.
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II. Background

As of 2018, more than 115 lives are lost daily due to opioid over-
doses in the United States." Opioids are not only accounting for large
numbers of deaths, but they are also responsible for a substantial per-
centage of all drug overdoses, with three out of every five overdoses
involving opioids.”® Before diving into how to best combat this crisis, it
is important to understand how we got here in the first place. Part A of
this section will provide an overview of the opioid epidemic, including
a discussion of the classes of opioids and the changes in opioid prescrib-
ing behaviors that have occurred over time. Part B will summarize how
the opioid epidemic specifically affects senior citizens. An overview of
the four parts of Medicare will be set forth in Part C. This section will
conclude with Part D, which will illustrate how Medicare is an im-
portant piece of the puzzle when addressing the opioid epidemic as it
relates to senior citizens.

A. What is the Opioid Epidemic?

Opioids are substances that work in the nervous system of the
body to reduce the intensity of pain.'® While opioids come in many
forms, including prescription pain relievers, heroin, and synthetic opi-
oids, all are chemically related and interact with opioid receptors on
nerve cells.” The euphoria produced by opioids may lead to misuse,
and ultimately, addiction or dependence.”® Opioids have been recog-
nized as a legitimate form of pain treatment;'* however, the prescribing
of opioids is often pinned as the origin or catalyst of the opioid epi-
demic.®

14.  Opioid Owverdose Crisis, NAT'L INST. ON DRUG ABUSE, https://www.dru-
gabuse.gov/drugs-abuse/opioids/opioid-overdose-crisis (last visited Nov. 4, 2019)
[hereinafter Opioid Overdose Crisis].

15.  See Overview of the Drug Ouverdose Epidemic: Behind the Numbers, CTRS. FOR
DISEASE CONTROL & PREVENTION, https://www.cdc.gov/drugoverdose/data/in-
dex.html (last visited Nov. 4, 2019) (stating two out of every three drug overdose
deaths involve an opioid).

16. Id.

17.  See Opioids, NAT'L INST. ON DRUG ABUSE, https://www.drugabuse.gov/
drugs-abuse/opioids#summary-of-the-issue (last visited Nov. 4, 2019).

18. Id.

19. See Prescription Opioids, NAT'L INST. ON DRUG ABUSE, https://www.dru-
gabuse.gov/publications/drugfacts/prescription-opioids (last visited Nov. 4, 2019).

20. See Opioid Overdose Crisis, supra note 14.
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Relevant history regarding the current opioid epidemic may find
its origin in the 1980s, a time known for “opiophobia.”* Throughout
the 1980s, physicians exhibited immense fear in prescribing opioids to
patients, vastly impacting the standard of care for the treatment of
pain.”? For example, a 1986 study found that “forty-five percent of pa-
tients in medical and surgical units of a large Midwestern medical cen-
ter reported experiencing excruciating pain.”? Notably, less than half
of those who reported experiencing pain in the study recall health pro-
fessionals asking about pain levels.?* The undertreatment of pain car-
ried into the 1990s and played a crucial role in the spike of opioid pre-
scribing and use.” In 1991, Dr. Mitchell Max wrote a piece, published
in Annals of Internal Medicine, criticizing the medical field’s poor pain
treatment methods and recommending changes, including increased
attention to pain assessments and the use of opioids to treat pain.* Dr.
Max’s work proved influential, as the American Pain Society released
quality assurance standards for the relief of pain the following year, in-
corporating several of Dr. Max’s recommendations.” The U.S. Veterans
Health Administration even went so far as to implement pain as a “fifth
vital sign” approach.”

Accompanying the issue of undertreating pain, and physicians’
increased priority to address the issue, were prescription opioid manu-
facturers who were actively working to reassure physicians of the

21. Michael Waldrop, A Little Less Regulation: Why Federal Pain Management
Laws are Hurting State Efforts to Combat the Opioid Epidemic, 43 MITCHELL HAMLINE
L. REV. 881, 891 (2017) [hereinafter Waldrop] (“A phenomenon occurred in clinics
and hospitals across the country during the 1980s that had a huge effect on the
standard of care for treating patient pain in the following decades. This phenome-
non was called ‘opiophobia,” which meant a physician’s fear to prescribe opioids—
even in cases of terminal illness.”).

22, Id

23. Ameet Sarpatwari et al., The Opioid Epidemic: Fixing A Broken Pharmaceutical
Market, 11 HARV. L. & POL’Y REV. 463, 464 (2017) (citing Marilee Donovan et al., In-
cidence and Characteristics of Pain in a Sample of Medical-Surgical Inpatients, 30 PAIN 69,
71, 73 (1987)) [hereinafter Sarpatwari et al.].

24. Id. at 465.

25. See id. (“A consequence of opiophobia from the 1980s was an epidemic of
pain undertreatment in the 1990s.”).

26. See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evo-
lution, JOINT COMM’'N 2-3 (2017), https://www jointcommission.org/assets/1/6/Pain_
Std_History_Web_Version_05122017.pdf.

27. Seeid. at 3.

28. See generally U.S. DEP'T OF VETERANS AFFAIRS, PAIN AS THE 5™ VITAL SIGN
TOOLKIT (2000), https://www.va.gov/PAINMANAGEMENT/docs/Pain_As_the_5th
_Vital_Sign_Toolkit.pdf (discussing importance of treating pain and setting forth a
toolkit for pain treatment).
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safety of prescription opioids.?? Additionally, the pharmaceutical in-
dustry introduced extended-release opioids, which were considered
more efficient in treating pain because soothing effects were released
slowly, rather than all at once.* These factors, taken together, created
the perfect storm for a rapid increase in the prescribing of opioids, and
in time, resulted in widespread misuse of opioids before the adverse
effects became clear to medical professionals.” Between 2000 and 2010,
oral opioid prescriptions rose by 104%,” and in most years between
1999 and 2014, prescription opioid deaths continued to increase.
Prescription opioids are only one component of the larger opioid
epidemic, as heroin and synthetic opioids also play critical roles.* In
2016, nearly 948,000 people in the United States reported using heroin,
and approximately 15,000 people died of heroin overdoses.*® Synthetic
opioids took the lives of over 19,000 people in the United States in
2016.% Interestingly, many overdose deaths originally thought to be
prescription opioid deaths were later determined to be caused by illicit
fentanyl and heroin, potentially pointing to a larger addiction prob-
lem.%” Statistics suggest prescription pain relievers are often the first
step in an individual’s battle with opioid addiction, as it has been re-
ported that up to eighty percent of people who use heroin first misused
prescription opioids.® These statistics run the risk of generating a mis-
guided belief that physicians are responsible for prescribing opioids to
each of the individuals whose opioid addiction began with prescription

29. See Opioid Overdose Crisis, supra note 14 (“In the late 1990s, pharmaceutical
companies reassured the medical community that patients would not become ad-
dicted to prescription opioid pain relievers, and healthcare providers began to pre-
scribe them at greater rates.”).

30. See Waldrop, supra note 21, at 891-92.

31. Seeid.

32. See Sarpatwari et al., supra note 23, at 464.

33.  See Waldrop, supra note 21, at 893.

34.  See Opioid Overdose Crisis, supra note 14.

35.  See Heroin Overdose Data, U.S. CTRS FOR DISEASE CONTROL & PREVENTION,
https://www.cdc.gov/drugoverdose/data/heroin.html (last visited Nov. 4, 2019).

36. See Synthetic Opioid Overdose Data, U.S. CTRS FOR DISEASE CONTROL &
PREVENTION, https://www.cdc.gov/drugoverdose/data/fentanylhtml (last visited
Nov. 4, 2019).

37. Manchikanti et al., Reframing the Prevention Strategies of the Opioid Crisis: Fo-
cusing on Prescription Opioids, Fentanyl, and Heroin Epidemic, 21 PAIN PHYSICIAN 309,
311 (2018) [hereinafter Manchikanti et al.] (“It is now known that many deaths due
to illicit fentanyl and heroin have been counted as prescription opioid deaths be-
cause of the inability to separate fentanyl formulation and metabolites of heroin.”).

38. See Opioid Overdose Crisis, supra note 14.
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pain relievers.* Misused prescription opioids are often nonmedical,
which includes the use of prescription pain relievers that were not pre-
scribed by a doctor.* The ill-informed belief that physicians are the root
cause of the opioid epidemic will play a role in establishing strategies
to beat the opioid epidemic.

B. Senior Citizens and the Opioid Epidemic

Senior citizens are rarely the focal point in the opioid epidemic.
Nonetheless, the opioid crisis has proven to have a devastating impact
on this forgotten age group.” Between 2006 and 2014, opioid-related
emergency department visits among adults aged sixty-five and older
more than doubled.” In 2014, adults aged sixty-five and over accounted
for 36,776 opioid-related emergency department visits, and seventy
percent of these visits resulted in hospital admission.** It is no secret
that older adults are least likely to misuse opioids; however, while opi-
oid misuse among young adults, the age group most likely to misuse
opioids, declined between 2002 and 2014, opioid misuse in older adults
is increasing.* While the total number of older adults misusing opioids
is far less than the various other age groups, it is concerning to see mis-
use in older adults increasing as misuse in other age groups decreases.*

39. See Pradip K. Muhuri et al., Associations of Nonmedical Pain Reliever Use and
Initiation of Heroin Use in the United States, CBHSQ DATA REVIEW (Aug. 2013), https://
www.samhsa.gov/data/sites/default/files/DR006/DR006/nonmedical-pain-reliever-
use-2013.htm#endnotel.

40. See id. (“NSDUH defines nonmedical use of prescription drugs as use of
drugs that were not prescribed for the respondent or used only for the experience
of feeling they caused.”).

41. Friello, supra note 6, at 10; Schilling, supra note 6, at 1; see Guydish, supra
note 6.

42.  See Friello, supra note 6, at 10 (“While trends indicate that substance abuse
is a problem affecting both the Baby Boomer generation and younger genera-
tions....”).

43. Mary W. Carter, The Hidden Epidemic: Opioid Addiction Among Older Adults,
27 EXPERIENCE 1, 2 (2017) [hereinafter Carter].

44. Id.

45. See Opioid Misuse Increases Among Older Adults, SUBSTANCE ABUSE &
MENTAL HEALTH ADMIN. (July 25, 2017), https://www.samhsa.gov/data/sites/de-
fault/files/report_3186/Spotlight-3186.html.

46. Seeid. (“Even though the proportion of older adults who misuse opioids is
relatively small compared to young adults, the NSDUH data suggest opioid misuse
is increasing among older adults.”).
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1. SENIOR CITIZENS AND OPIOID RISK FACTORS

Several factors contribute to senior citizens’ risk of OUDs and opi-
oid overdose.” Senior citizens are highly susceptible to chronic pain, as
almost half the older population reports suffering from chronic pain not
related to cancer.* Many older adults also suffer from various chronic
conditions, requiring the care of multiple physicians.”” The end result is
older adults receiving opioid prescriptions from multiple sources sim-
ultaneously.®

Opioid prescribing for older adults may warrant a heightened
level of attention due to the increased risks associated with opioid use
by seniors.” A 2017 study conducted by George Jay Unick and Daniel
Ciccarone, of University of Maryland and University of California San
Francisco respectively, examined the trends in prescription opioid
overdose-related (“POD”) hospitalizations and heroin overdose-re-
lated (“HOD”) hospitalizations.”” In evaluating data from 2000 through
2014, Unick and Ciccarone noted that individuals between the ages of
fifty-five and fifty-nine years old had “statistically significant higher in-
creases in yearly rates of POD hospitalizations compared to those aged
below fifty.”** Younger individuals, on the other hand, exhibited statis-
tically significant higher rates of HOD hospitalizations.™*

Moreover, Adam J. Rose, an Associate Professor of Medicine at
Boston University, conducted a study evaluating the effects of age on

47. See Carter, supra note 43, at 2.

48. Id.

49. 1Id.

50. Id. (“Older adults are also more apt to suffer from multiple chronic condi-
tions and, thus, are more likely to be under the care of several doctors. In addition,
nearly 80 percent of older adults take at least one prescription daily, while 20 percent
take five or more prescriptions each day.”).

51. See generally Adam J. Rose et al., Effects of Age on Opioid Prescribing, Overdose,
and Mortality in Massachusetts, 2011 to 2015, 67 J. AM. GERIATRICS SOC’Y 128 (2019)
[hereinafter Rose et al.] (discussing increased risks associated with potentially inap-
propriate prescribing of opioids for older adults).

52. See George Jay Unick & Daniel Ciccarone, U.S. Regional and Demographic
Differences in Prescription Opioid and Heroin-Related Overdose Hospitalizations, 46 INT'L
J. DRUG POL"Y 112, 113-14 (2017).

53. Id. at 115 (“The rates of 25-29 year olds were statistically significantly
higher compared with all groups except for 20-24 year olds. For example, between
2009 and 2010, 25-29 year olds had an increase of 1.03 HOD hospitalizations per
100,000, while 50-54 year olds had an increase of 0.49 HOD hospitalizations per
100,000.”).

54. Id. (“For example, between 2009 and 2010, 25-29 year olds had an increase
of 1.03 HOD hospitalizations per 100,000, while 50-54 year olds had an increase of
0.49 HOD hospitalizations per 100,000.”).
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the prospects of potentially inappropriate prescribing (“PIP”) of opi-
oids, as well as how age effects the possibility of adverse outcomes re-
sulting from PIP.” Rose found that age was overwhelmingly the strong-
est indicator of individuals undergoing PIP.> Further, Rose found that
“PIP was strongly associated with higher odds of adverse events in
older and younger adults.””” This is likely because older adults are es-
pecially vulnerable to the toxicity of opioids, especially when being
given potentially inappropriate amounts.” These studies bring to light
the potentially heightened dangers of opioid use by older adults and
highlight precisely why older adults must not be neglected in the larger
opioid epidemic conversation.

2. SENIOR CITIZENS ARE NOT IMMUNE FROM OPIOID ADDICTION

Oregon illustrates all too well how heavily the older population is
being impacted by the opioid epidemic.” In the past decade, the rate of
older people in Oregon being admitted to a hospital for opioid-related
complications has tripled, and in 2015, the rate of elderly hospitaliza-
tions for opioid-related issues was 700 per 100,000 patients.®® Some Or-
egon medical professionals, while aware of opioid abuse among the
older population, were “startled” to learn of these statistics and the true
prevalence of opioid abuse and disorders among older adults in Ore-
gon.®! Public health officials of Oregon have focused on curbing opioid
use as its primary method of countering the crisis.*

55. Rose et al., supra note 51, at 128-29.

56. Id. at 129-30.

57. Id. at 130.

58. Id.at128 (“Older adults may be particularly vulnerable to toxicity from PIP,
given greater pharmacokinetic vulnerability inherent in the aging process.”).

59. See Lynne Terry, Oregon Leads U.S. in Seniors Hospitalized for Opioids, THE
OREGONIAN, (July 7, 2017), https://www.oregonlive.com/health/index.ssf/2017/07/
oregon_has_top_rate_in_us_of_s.html.

60. Seeid.

61. Seeid. (“Nemeth had no idea about the problem until contacted by The Or-
egonian/OregonLive. Startled to see the statistics, he talked to peers outside Provi-
dence. They had no clue either, he said.”).

62. See id. (“It appears that we are moving in the right direction but we're
not there yet,” said Dr. Katrina Hedberg, the state epidemiologist and health of-
ficer. “‘We're hoping that prescribing fewer opioids will lead to fewer people who
are hospitalized.””).
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Sixty-year-old Jerry Hall began exhibiting signs of an OUD after
being prescribed opioids for several health issues.®> When Jerry’s phy-
sicians developed concerns regarding Jerry’s opioid use, he was placed
on a monitoring program and given a lighter opioid prescription.®
When Jerry ran out of his prescribed pills, he obtained pills from family
and friends.* Jerry’s physicians eventually became aware of his use of
unprescribed opioids, causing the physicians to cut him off completely
from prescription opioids, exacerbating his OUD, and leading him to
spend copious amounts of money on illicit opioids.®® Jerry’s struggle
illustrates the common features of the opioid epidemic, and demon-
strates not only the risk of older adults developing OUDs, but also the
potential downfalls of responding to a developed case of OUD by
merely cutting off medical opioid supplies.

C. Basics of Medicare

Medicare is a federal health insurance program.” Generally, an
individual may be eligible for Medicare if he or she is sixty-five or older
or suffers from a qualifying disability or medical condition.®® Medicare
is broken down into four basic parts:* (1) Part A is hospital coverage,
(2) Part B is general medical coverage, (3) Part C, known as Medicare
Advantage, combines Parts A and B into one plan, and (4) Part D is
prescription drug coverage.”” Medicare, like private health insurance, is
not free, meaning Medicare simply helps pay for medical services.”
Like other insurance plans, members are required to pay premiums,
deductibles, co-payments, and/or co-insurance, depending on a variety
of factors.”? CMS is the government entity, contained within HHS, that

63. See id. (“[H]Je started relying on prescription medication for chronic pain
but slowly slid into addiction.”).

64. Seeid.

65. Seeid.

66. See id. (“He paid his rent and fed his cats. He spent all the rest on opioids,
even eating from food pantries.”).

67. See What's Medicare?, MEDICARE.GOV, https://www.medicare.gov/what-
medicare-covers/your-medicare-coverage-choices/whats-medicare  (last visited
Nov. 4, 2019).

68. See Who Can Get Medicare, UNITED HEALTHCARE, https://www.medicare-
madeclear.com/basics/medicare-eligibility (last visited Nov. 4, 2019).

69. Seeid.

70. Seeid.

71. Seeid.

72. Seeid.
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is responsible for running both Medicare and Medicaid.” According to
CMS program data, there are 59.1 million Medicare Part A and/or B
beneficiaries, 50.3 million of which obtained eligibility due to age.” Part
D, the focus of the Inspector General’s report, has a total of 43.8 million
beneficiaries.”

D. How Is Medicare Relevant in the Opioid Crisis?

In publishing its Roadmap for combatting the opioid epidemic in
2018, CMS recognized the prevalence of opioid misuse amongst its ben-
eficiaries, with six out of every 1000 Medicare beneficiaries suffering
from an OUD.”® CMS has been active in attempting to combat the opi-
oid epidemic by initiating action well before the Inspector General’s re-
port regarding Medicare Part D.”” In 2013, CMS implemented its opioid
overutilization policy, setting forth point-of-sales controls, improved
retrospective drug utilization review for identifying high risk benefi-
ciaries, case management with prescribers, and data sharing between
Part D sponsors.”

Later, in January 2017, CMS published an Opioid Misuse Strategy,
identifying four primary areas of focus.” This strategy, while including
supply-side and prescribing-focused priorities, also established the
need to treat OUDs and called for the increased use of “evidence-
based” practices for pain management.** As part of explaining their

73. See About CMS, U.S. CTRS. FOR MEDICARE & MEDICAID SERVS., https://
www.cms.gov/About-CMS/About-CMS.html (last visited Nov. 4, 2019).

74. U.S. CTRS. FOR MEDICARE & MEDICAID SERVS.,, CMS FAST FACTS 1
(July 2018), https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-
Trends-and-Reports/CMS-Fast-Facts/index.html [hereinafter CMS FAST FACTS].

75. Id.

76. See CMS Opioid Roadmap, CTRS. FOR MEDICARE & MEDICAID SERVS.: BLOG
(June 11, 2018), https://www.cms.gov/blog/cms-opioids-roadmap.

77.  See generally U.S. CTRS. FOR MEDICARE & MEDICAID SERVS., CENTERS FOR
MEDICARE & MEDICAID SERVICES (CMS) OPIOID MISUSE STRATEGY 2016 1 (2017),
https://www.cms.gov/Outreach-and-Education/Outreach/Partnerships/Downloads
/CMS-Opioid-Misuse-Strategy-2016.pdf [hereinafter OPIOID MISUSE STRATEGY 2016]
(discussing strategies in 2016 for combatting the opioid crisis, specifically as it im-
pacts Medicare and Medicaid beneficiaries).

78. See Medicare Part D Owverutilization Monitoring System (OMS) Summary, U.S.
CTRS. FOR MEDICARE & MEDICAID SERVS. (NOV. 3, 2015), https://www.cms.gov/
newsroom/fact-sheets/medicare-part-d-overutilization-monitoring-system-oms-
summary [hereinafter Medicare Part D OMS Summary].

79. See OPIOID MISUSE STRATEGY 2016, supra note 77, at 2.

80. Id.
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strategy, CMS recognized that the Medicare population has “among the
highest and fastest-growing rates of diagnosed opioid use disorder.”®

The CDC’s annual surveillance reports on drug abuse in the
United States lends additional support that Medicare plays a significant
role in the opioid epidemic.*? In 2014, of all primary payers, Medicare
accounted for the most beneficiaries hospitalized for opioid poisonings
with 20,185 of the 53,000 total hospitalizations.® A year later, Medicare
was again the payer with the most beneficiaries hospitalized for opioid
poisonings, as the number jumped to 28,490 of the total 78,840 opioid
poisoning hospitalizations.* Considering Medicare provides medical
coverage for over fifty million individuals aged sixty-five and over and
prescription drug coverage for over forty-three million Americans, the
Medicare population is proven to have a large and growing population
with OUDs, and Medicare continues to be the primary payer with the
largest number of beneficiaries accounting for opioid poisoning hospi-
talizations.® It is clear Medicare and CMS play pivotal roles in address-
ing the opioid epidemic.8

III. Analysis

The opioid epidemic is a complex problem, for which a simple
solution will not suffice.”” One go-to “solution” is supply-side preven-
tion, which entails limiting the number of opioid prescriptions, as well
as limiting the quantity of opioids provided in every prescription.®® The

81. Id.

82. See U.S. CTRS. FOR DISEASE CONTROL & PREVENTION, 2018 ANNUAL
SURVEILLANCE REPORT OF DRUG-RELATED RISKS AND OUTCOMES 6 (2018), https://
www.cdc.gov/drugoverdose/pdf/pubs/2018-cdc-drug-surveillance-report.pdf
[hereinafter 2018 ANNUAL SURVEILLANCE REPORT]; U.S. CTRS. FOR DISEASE
CONTROL & PREVENTION, ANNUAL SURVEILLANCE REPORT OF DRUG-RELATED RISKS
AND OUTCOMES 60 (2017), https://www.cdc.gov/drugoverdose/pdf/pubs/2017-cdc-
drug-surveillance-report.pdf [hereinafter 2017 ANNUAL SURVEILLANCE REPORT].

83. See 2017 ANNUAL SURVEILLANCE REPORT, supra note 82, at 59.

84. See 2018 ANNUAL SURVEILLANCE REPORT, supra note 82, at 63.

85. See Marian E. Gornick et al., Thirty Years of Medicare: Impact on the Covered
Population, 18 HEALTH CARE FIN. REV. 179 (1996); Cf CMS FAST FACTS, supra note 74.

86. See id.; CMS FAST FACTS, supra note 74, at 1.

87. See Leo Beletsky, Deploying Prescription Drug Monitoring to Address the Over-
dose Crisis: Ideology Meets Reality, 15 IND. HEALTH L. REV. 139, 163 (2018) [hereinafter
Beletsky].

88. Seeid.
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CMS Roadmap places strong emphasis on cutting down opioid pre-
scriptions to prevent the development of OUDs.* Given the nature of
the Inspector General’s report, it is not surprising that CMS has taken
this position;*® however, overemphasis on limiting opioid prescriptions
may not prove to be as impactful as one may hope.”

A. Opioid Prescribing Behaviors Have Improved, Yet Opioid
Disorders and Overdoses Continue to Increase

Opioid prescribing rates experienced a phase of dramatic increase
beginning in the 1990s.”? That phase peaked in 2012 and has since been
on the decline.” In 2017, the opioid prescribing rate was the lowest it
had been in over ten years, yet the statistics regarding OUDs and opioid
overdoses have continued to climb in the opposite direction.”* Annual
opioid prescribing rates have decreased at an average of 8.2% annually
from 2014 to 2017, yet this decline in opioid prescriptions is not being
met with declining rates of opioid abuse and overdoses.”

By way of example, in 2015, there were a reported 33,091 opioid-
related overdose deaths, with 15,281 of those deaths resulting from pre-
scription opioids.” Comparing those numbers to 2016, as opioid pre-
scribing rates continued to decrease, there were a reported 42,249 opi-
oid-related overdose deaths, with prescription opioids responsible for

89. See CMS ROADMAP, supra note 12, at 3 (describing prevention plans as re-
ducing overprescribed opioids through lock-in programs, “real-time prescription
controls with the use of prescription databases and point of sale pharmacy edits,”
establishing pharmacy protocols, monitoring systematic overprescribing, and incor-
porating incentives for appropriate prescribing).

90. See OPIOIDS IN MEDICARE PART D, supra note 9, at 1-2.

91. See Beletsky, supra note 87, at 163.

92. See Sarpatwari et al., supra note 23, at 464.

93. See U.S. Opioid Prescribing Rates Maps, U.S. CTRS. FOR DISEASE CONTROL &
PREVENTION, https://www.cdc.gov/drugoverdose/maps/rxrate-maps.html (last vis-
ited Nov. 4, 2019) (“After a steady increase in the overall national opioid prescribing
rate starting in 2006, the total number of prescriptions dispensed peaked in 2012 at
more than 255 million and a prescribing rate of 81.3 prescriptions per 100 persons.”).

94. See id.; Opioid Data Analysis and Resources, CTRS. FOR DISEASE CONTROL &
PREVENTION, https://www.cdc.gov/drugoverdose/data/analysis.html (last visited
Nov. 4, 2019).

95. See 2018 ANNUAL SURVEILLANCE REPORT, supra note 82, at 6.

96. Manchikanti et al., supra note 37, at 311 (“However, the decline in opioid
prescription rate is not accompanied by a correlating decline in opioid abuse and
death rate.”).

97. See 2017 ANNUAL SURVEILLANCE REPORT, supra note 82, at 60.
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17,087 of the deaths.” These numbers indicate there are factors beyond
opioid prescribing at play in the epidemic today.

B. Prescription Drug Monitoring Programs: Are These Really a
Great Idea?

The CMS Roadmap, while emphasizing the need to limit opioid
prescriptions in an effort to decrease the occurrences of OUDs and over-
doses, does not provide detailed plans for how this might be accom-
plished.”” One common method that has been employed for this exact
purpose has been the use of a prescription drug monitoring program
(“PDMP”).1% A PDMP tracks the prescriptions of controlled substances
via an electronic database.!” PDMPs provide “real-time” data, allowing
providers to review prescribing histories of patients when deciding
whether to prescribe the patient an opioid.'”

These programs are implemented and managed locally by the
states, and as of 2019, forty-nine states have enacted legislation author-
izing the creation and utilization of PDMPs.!” The CMS Roadmap does
not explicitly mention the use of a PDMP; however, it does set forth
“strengthening real-time prescription controls with the use of prescrip-
tion databases and point of sale pharmacy edits.”!* CMS implemented
the Overutilization Monitoring System (“OMS”) in 2013, which serves
a similar purpose of tracking opioid prescriptions and identifying high
risk beneficiaries, further evidencing CMS’s focus on supply-side pre-
vention through the use of electronic database-type methods.'®

98. See 2018 ANNUAL SURVEILLANCE REPORT, supra note 82, at 65, 67.
99. See CMS ROADMAP, supra note 12, at 3.

100. See Beletsky, supra note 87, at 140.

101. See What States Need to Know About PDMPs, CTRS. FOR DISEASE CONTROL &
PREVENTION, https://www.cdc.gov/drugoverdose/pdmp/states.html (last visited
Nov. 4, 2019).

102. Seeid.

103. See Prescription Drug Monitoring Frequently Asked Questions (FAQ),
PRESCRIPTION DRUG MONITORING PROGRAM TRAINING & TECH. ASSISTANCE CTR.,
http://www.pdmpassist.org/content/prescription-drug-monitoring-frequently-
asked-questions-faq (last visited Nov. 4, 2019).

104. See CMS ROADMAP, supra note 12, at 1-4.

105. See Medicare Part D OMS Summary, supra note 78.
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1. TRACKRECORD OF PDMPS

The success of PDMPs has largely focused on the statistics sur-
rounding the suppression of opioid medication supply.' Put simply,
touting the success of PDMPs overemphasizes decreases in the number
of opioid prescriptions supplied, while failing to examine “more mean-
ingful metrics anchored to reducing risky drug use and overdose.”'"”
For example, a study conducted by Erin L. Winstanley, Associate Pro-
fessor at West Virginia University Medicine Rockefeller Neuroscience
Institute, examined the effectiveness of PDMPs, focusing solely on the
change in prescribing behaviors while neglecting other important indi-
cators of improvements in the opioid epidemic, such as occurrences of
misuse, disorders, or overdoses.!®

Undoubtedly, the precise goal of this study was to examine
changes in prescribing behaviors; problematically, this demonstrates
the arguable tunnel-vision that is apparent in the advocacy for
PDMPs.'” Taking into account previously discussed statistics regard-
ing the drop in opioid prescriptions in the past several years, increases
in opioid misuse, disorders, and overdoses, suggests that advocating
for PDMPs as a means of fighting the epidemic may be premature or
misguided.'"?

Evaluating the pattern of opioid epidemic indicators in states
which have implemented PDMPs illuminates how PDMPs may not be
accomplishing what has been claimed or expected. Wisconsin deployed
its state PDMP in 2013.""! In February 2017, then Governor Scott Walker
flaunted the success of Wisconsin’s drug monitoring program.'> The

106. See Beletsky, supra note 87, at 141-42.

107. Id.

108. See Erin L. Winstanley et al., Mandatory review of a prescription drug monitor-
ing program and impact on opioid and benzodiazepine dispensing, 188 J. DRUG &
ALCOHOL DEPENDENCE 169 (2018) [hereinafter Winstanley et al.].

109. Seeid.

110. See U.S. Opioid Prescribing Rates Maps, CTRS. FOR DISEASE CONTROL &
PREVENTION, https://www.cdc.gov/drugoverdose/maps/rxrate-maps.html (last vis-
ited Nov. 4, 2019); 2018 ANNUAL SURVEILLANCE REPORT, supra note 82; 2017
ANNUAL SURVEILLANCE REPORT, supra note 82.

111.  See PDMP Report Shows Continued Decline in Controlled Substances Dispensed,
ADVOCATE (July 31, 2018), https://walker.wi.gov/press-releases/pdmp-report-
shows-continued-decline-controlled-substances-dispensed/article_738d5280-94bc-
11e8-837d-ff8fc99e3e02.html.

112. See Wisconsin  Touts Successful — Prescription —Monitoring  Program,
OCCUPATIONAL HEALTH & SAFETY (Feb. 10, 2017), https://ohsonline.com/articles/
2017/02/10/wisconsin-touts-successful-prescription-monitoring-program.aspx
[hereinafter Wisconsin Touts Successful Prescription Monitoring Program].
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metrics he relied on in detailing his state’s success were conveniently
and exclusively limited to the decreased number of opioid prescrip-
tions prescribed by physicians and ignored any mention of Wisconsin’s
opioid misuse or overdose statistics.!”® Despite the state’s PDMP de-
creasing the number of opioid prescriptions, Wisconsin’s opioid-re-
lated overdose rate increased every year since the implementation of
the PDMP, which may display the problems with focusing on supply-
side prevention.'* In 2013, the state’s opioid-related overdose rate was
recorded at 10.6 deaths per 100,000 persons, and by 2016, that rate had
climbed to 15.8 deaths per 100,000 persons.'*

An examination of opioid-related deaths in Wisconsin between
2013 and 2016, specifically evaluating the numbers of deaths caused by
each opioid type (prescription, heroin, and synthetic), raises serious
doubts about the efficacy of cutting off medically prescribed opioids. In
Wisconsin, prescription opioid overdose deaths increased from 285
deaths in 2010 to 382 deaths in 2016, heroin overdose deaths increased
from ninety-two deaths in 2010 to 389 deaths in 2016, and synthetic opi-
oids took the lives of sixty-six people in 2010, increasing to 288 in
2016."¢ Prescription opioid deaths even decreased from 2014 to 2015
before increasing again in 2016."” Heroin and synthetic opioid over-
doses, on the other hand, increased every year, and both experienced
significant jumps from 2015 to 2016 —much like the spike in prescrip-
tion opioid overdose deaths in 2016.""* If the state’s PDMP is as success-
ful as former Governor Walker exclaimed,'” then why are opioid-re-
lated overdose deaths, heroin deaths, and synthetic opioid-related
deaths all increasing at significantly higher rates?'* Wisconsin serves
as a prime example of a state that has implemented a PDMP, success-
fully decreasing the number of opioid prescriptions supplied by physi-
cians, yet has not experienced improvements in other important opioid
epidemic indicators.

113. Seeid.

114. See Wisconsin Opioid Summary, NAT'L INST. ON DRUG ABUSE, https://
www.drugabuse.gov/drugs-abuse/opioids/opioid-summaries-by-state/wisconsin-
opioid-summary (last visited Nov. 4, 2019) [hereinafter Wisconsin Opioid Summary].

115. Seeid.

116. Id.
117. Id.
118. Id.

119. See Wisconsin Touts Successful Prescription Monitoring Program, supra note
112 (““This report indicates our efforts throughout Wisconsin to fight prescription
drug abuse and misuse are working,” Gov. Scott Walker said.”).

120.  See Wisconsin Opioid Summary, supra note 114.
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On the contrary, studies that are more critical of the use of PDMPs
include more extensive analysis of the relationship between the imple-
mentation of state PDMPs and the rates of opioid-related issues such as
misuse, disorders, and overdoses.’?! A 2017 study conducted by Rich-
ard Brown, Attending Psychiatrist within the Bassett Healthcare Net-
work in New York, examined the changes in opioid prescribing behav-
iors and overdose morbidity after the implementation of a New York
state law, known as I-STOP, which requires clinicians to consult the
state PDMP prior to prescribing opioids.'* The first notable finding was
prescription opioid overdoses did level off following the PDMP imple-
mentation, but the alteration was considered “an insignificant change
from the time period preceding the implementation of I-STOP.”'> Her-
oin morbidity still saw a dramatic increase.'

Similarly, Thomas C. Buchmueller, Professor and Chair of Busi-
ness Economics and Public Policy at University of Michigan Ross
School of Business, and Colleen Carey, Assistant Professor at Cornell
University College of Human Ecology, conducted a 2018 study which
evaluated the effect of state PDMP use on opioid utilization in Medi-
care, identifying similar concerns regarding the effect of PDMPs on is-
sues such as opioid poisoning incidents.'* It found that states requiring
provider consultation of PDMPs, known as “must access” PDMPs, ex-
perienced positive impacts in curbing certain “extreme utilization” in-
dicators, such as excessive quantities and doctor-shopping, but there
was no significant effect on opioid poisoning incidents, indicating that
substance use disorders persist despite the implementation of a
PDMP."%

121.  See generally Richard Brown et al., Impact of New York Prescription Drug Mon-
itoring Program, I-STOP, on Statewide Overdose Morbidity, 178 J. DRUG & ALCOHOL
DEPENDENCE 348 (2017) (finding an increase in illicit drug, specifically heroin,
deaths following the mandatory implementation of New York’s state Prescription
Drug Monitoring Program).

122. Id. at 350.

123. Id.

124. Id.

125.  See Thomas C. Buchmueller & Colleen Carey, The Effect of Prescription Drug
Monitoring Programs on Opioid Utilization in Medicare, 10 AM. ECON. J. & ECON.
POLICY 77 (2018) (examining impact of New York’s I-STOP law on opioid utilization
in Medicare).

126. Id. at 108-09.
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2. CMS OVERUTILIZATION MONITORING SYSTEM

PDMPs are just one example of a supply-side prevention tactic,
but through analysis of the effectiveness, or lack thereof, of PDMPs’ im-
pact on opioid misuse and overdoses prominently displays concerns
surrounding supply-side prevention focus. Even though CMS may or
may not push for a national PDMP, or strengthened state laws for indi-
vidual states’ PDMPs, CMS has identified supply-side prevention and
decreases in opioid prescriptions as an important prong in its plan to
combat the opioid epidemic. ' In fact, CMS has already implemented
such a program with its OMS. The OMS was implemented to oversee
Medicare Part D sponsors’ compliance with CMS’ opioid overutiliza-
tion policy."® Sponsors are provided with a quarterly report, via the
OMS, flagging high-risk beneficiaries and requiring sponsors to review
each case, as well as follow up with CMS on how each case was han-
dled.””

According to CMS’s report on the potential impact of the OMS on
opioid overutilization by Medicare Part D beneficiaries, between 2011
and 2014, the percentage of beneficiaries enrolled in Part D utilizing
opioids dropped from 31.9% in 2011 to 30.8% in 2014."*° Nowhere did
this brief report discuss trends regarding other opioid epidemic indica-
tors; the sole emphasis was on opioid prescription statistics."

3. WHAT FOLLOWS WHEN OPIOID PRESCRIPTIONS ARE CUT-OFF?

Addressing patient responses and behaviors when access to pre-
scription opioids is cut off is key." There is evidence suggesting that
patients, when faced with reduced ability to access licit opioids, may
turn to illicit heroin, morphine, or fentanyl as alternatives, with studies
indicating an increase in related mortality in some PDMP states.'* As
previously established, senior citizens are a group proven to be vulner-
able to factors contributing to OUDs."** Most notably, senior citizens are

127.  See CMS ROADMAP, supra note 12, at 3.
128.  See Medicare Part D OMS Summary, supra note 78.

129.  Seeid.
130. Seeid.
131. Seeid.
132.  See Beletsky, supra note 87, at 162.
133.  Seeid.

134. See Carter, supra note 43, at 2.
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likely to suffer from ailments legitimately requiring effective pain treat-
ment.”” In some cases, the legitimate pain treatment method may in
fact be an opioid."* Failing to treat senior citizens’ pain may not only
increase the chances of senior citizens tracking down non-medical, ille-
gal opioids for the purposes of remedying pain, but may take an exten-
sive emotional toll on seniors.'’

The issue of patients turning to illicit opioids is concerning con-
sidering the increased dangers associated with these drugs. While med-
ically prescribed prescription opioids are given to patients directly
from pharmacies, providing an element of certainty regarding what ex-
actly the chemical make-up of the drug is, illicit “street” drugs do not
carry the same assurance.'® In recent years, there have been countless
news stories on the increased presence of dangerous levels of fentanyl
in illicit opioids, often linked to overdose deaths of individuals believ-
ing they were taking pure heroin or prescription drugs, such as hydro-
codone, but were actually taking a drug that had been cut with lethal
levels of fentanyl." The clear dangers of illicit opioids, combined with
the trend of turning to illicit opioids when access to medically pre-
scribed prescription opioids are cut off, heightens concerns associated
with simply turning to supply-side prevention tactics while leaving le-
gitimate pain conditions and substance-abuse disorders untreated.

135. Seeid. at 2 (“Chronic pain is common among older adults, with nearly half
of the older population reporting chronic, non-cancer-related pain.”).

136. See generally U.S. CTRS. FOR DISEASE CONTROL & PREVENTION, GUIDELINE
FOR PRESCRIBING OPIOIDS FOR CHRONIC PAIN (2016), https://www.cdc.gov/dru-
goverdose/pdf/Guidelines_Factsheet-a.pdf (providing a guideline for appropriate
opioid prescribing behaviors).

137. Seeid.

138. See Roger Collier, Street versions of opioids more potent and dangerous, 185
CANADIAN MED. ASS'N J. 1027, 1027 (2013) (“The many unknowns surrounding
these pills and powders make them far more dangerous than those produced by
pharmaceutical companies. Though the diversion of drugs from the medical
system to the streets is a serious problem, people who misuse legitimate medications
at least know what they are putting in their bodies.”).

139. See Fiza Pirani, What Is Fentanyl? 10 Things to Know About Fentanyl, the Po-
tentially Deadly Drug, THE ATLANTA J.-CONST. (Jan. 28, 2019), https://www.ajc.com/
news/health-med-fit-science/what-fentanyl-things-know-about-the-potentially-
deadly-drug/qOcUSQkagnlhaUnwHch]4l/ (“Because fentanyl is so highly potent,
drug dealers have increasingly been mixing heroin, oxycodone or Xanax with fen-
tanyl, deceiving buyers who are unaware that a powder or pill contains the drug.”);
Dennis Romero, One Dead, 12 Hospitalized in Mass Overdose in California, NBC NEWS
(Jan. 12, 2019, 10:05 PM), https://www.nbcnews.com/news/us-news/one-dead-12-
hospitalized-mass-overdose-california-n958086 (reporting on the deaths and hospi-
talizations of individuals who had overdosed on fentanyl, likely mixed with heroin).
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4. FINAL THOUGHTS ON PDMPS

This criticism directed toward the use of PDMPs is not intended
to suggest that PDMPs have no place in the larger scheme for combat-
ting the opioid epidemic. Rather, the intention is to show the limitations
of PDMPs to further drive home the point that overemphasis on sup-
ply-side prevention will not suffice in fighting the opioid epidemic.
While PDMPs may serve the purpose of monitoring physician prescrib-
ing and potentially reducing the occurrences of new cases of OUDs,*
this is a shortsighted view into the complex issues driving the epidemic.
The evaluation and criticism of PDMPs is intended to serve as a vehicle
for exposing the downfalls of expecting supply-side prevention to do
much of the “heavy lifting” in countering the epidemic. While there
may be other methods employed targeting supply-side prevention,
PDMPs are the go-to route.

B. Lock-In Programs

The CMS Roadmap mentions the use of lock-in programs (“LIP”)
as an additional measure to combat the opioid crisis."*! LIPs identify
high-risk beneficiaries and limit their access to one provider and one
pharmacy for opioid coverage.'”? LIPs have historically been imple-
mented in state Medicaid programs, thus the specifics of LIPs, such as
when a beneficiary will be deemed high-risk and eligible for the LIP,
vary state-to-state.'”® The Comprehensive Addiction and Recovery Act
(“CARA”), passed in July 2016, created the initiative to implement an
LIP, which went into effect in January 2019, in Medicare Part D pre-
scription drug plans.'*

Several goals are associated with LIPs, including decreasing
fraud, waste, and abuse of benefit plan (i.e. Medicaid) resources, reduc-
ing dangerous opioid use, and improving the care of high-risk benefi-
ciaries."® Originally, the primary goal of LIPs was limiting fraud and

140. See generally Winstanley et al., supra note 108 (discussing PDMPs’ positive
impact on physician opioid prescribing behaviors).

141. See CMS ROADMAP, supra note 12, at 3.

142. See Andrew W. Roberts, Walid F. Gellad & Ashley Cockerell Skinner, Lock-
In Programs and the Opioid Epidemic: A Call for Evidence, 106 AM. J. PUB. HEALTH 1918,
1918 (2016).

143.  See id. (For example, in North Carolina a beneficiary will be considered
high-risk and eligible for LIP if he/she has more than six opioid claims or use more
than three unique opioid prescribers in two months).

144. Seeid.

145.  See id.
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waste of resources.*® As a result, most research evaluating the effec-
tiveness of LIPs has focused on those goals mentioned with very little
information available on the effectiveness of LIPs in reducing trouble-
some opioid use or improving the care of high-risk beneficiaries.**

Rebecca B. Naumann, an assistant professor in the Department of
Epidemiology and core faculty member of the Injury Research Preven-
tion Center at University of North Carolina Chapel Hill, conducted a
study evaluating North Carolina’s Medicaid LIP’s impact on the dis-
pensing of controlled substances to Medicaid beneficiaries enrolled in
the twelve-month LIP."*® While the numbers of dispensed controlled
substances during the lock-in decreased, beneficiaries’ average daily
morphine milligram equivalents of opioids increased.'” An evaluation
of the payer source revealed an increase in beneficiaries resorting to
non-Medicaid payment sources, such as paying out-of-pocket.'*

The results of Naumann's study not only cast a shadow of doubt
on the effectiveness of reducing opioid prescription with LIPs, but the
study further indicates that attempts to limit or suppress an individ-
ual’s access to opioids will not inevitably decrease or eliminate opioid
use or misuse. While CMS ultimately did not have the option to opt out
of implementing the LIP in Medicare Part D, as the LIP was established
as a component of CARA, CMS must recognize not only the potential
of beneficiaries resorting to other methods of payment to maintain their
opioid supplies, but also the lacking evidence of LIPs’ effectiveness in
battling the opioid epidemic by reducing dangerous opioid use.

C. Let's Not Forget About the Fifty-Five to Sixty-Four Age Group

Much of the focus regarding Medicare logically centers on the
sixty-five and over age group. Nevertheless, it is important to give at-
tention to the age group that will be eligible for Medicare in upcoming

146. See Rebecca B. Naumann et al., Evaluating Short- and Long-Term Impacts of a
Medicaid “Lock-in” Program on Opioid and Benzodiazepine Prescriptions Dispensed to
Beneficiaries, 182 DRUG & ALCOHOL DEPENDENCE 112, 112 (2018).

147. Seeid. at 113.

148. Id.

149. Id. at 116 (“The average daily MME of opioids dispensed to beneficiaries
was elevated during lock-in and post-release relative to pre-spike (daily mean dif-
ference per person: 18.7; 95% CI: 13.9, 23.6 and 11.1; 95% CI: 5.1, 17.1, respec-
tively).”).

150. Id. (“Compared to the pre-spike period, 6.6 (95% CI: 4.8, 8.5) more average
daily MMEs per person were purchased using non-Medicaid payment during lock-
in and 6.2 (95% CI: 3.7, 8.6) more post-release.”).
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years: the fifty-five to sixty-four-year olds. While opioid misuse and
overdose statistics for the sixty-five and over group may be glossed
over as fairly insignificant, especially when compared to the younger
age groups being hit hardest by the epidemic, the same cannot be said
for this fifty-five to sixty-four age group that could be enrolling in Med-
icare in upcoming years.

Statistics relating to current and ongoing OUDs may be even more
troubling when giving thought to who will be enrolling in Medicare in
the upcoming years. In 2015, while the sixty-five and older group ac-
counted for 1188 opioid-related overdose deaths, the fifty-five to sixty-
four age group experienced 5089 opioid-related overdose deaths.’"
This statistic increased for both age groups in 2016, and again, the fifty-
five to sixty-four age group suffered far more deaths at 10,632 com-
pared to the sixty-five and older age group’s 3075."2 In 2016, the fifty-
five to sixty-four age group experienced the following: 1317 individuals
with self-reported opioid drug use or prescription opioid drug mis-
use,' 17,305 opioid-related hospitalizations (the highest of any age
group reported),”™ and 11,615 opioid-related emergency department
visits."”® These figures clearly illustrate how severely the fifty-five to
sixty-four age group —consisting of individuals that will likely be en-
rolling in Medicare in the upcoming years—is feeling the effects of the
opioid crisis.

The increased presence and use of naloxone may also play a role
in increasing the number of beneficiaries enrolling in Medicare with an
established OUD. Naloxone is a medication used to swiftly counteract
an opioid overdose, available in injectable and nasal spray forms."** The
injectable forms of naloxone are often carried by hospital emergency
departments, as well as emergency first responders such as paramed-
ics.”” Narcan, a brand of naloxone nasal spray, as well as auto-injecta-
ble forms of naloxone, may also be available for purchase without a

151. 2017 ANNUAL SURVEILLANCE REPORT, supra note 82, at 60.

152. 2018 ANNUAL SURVEILLANCE REPORT, supra note 82, at 65.

153. Id. at 53.

154. Id. at 59.

155. Id. at61.

156. Opioid Overdose Reversal with Naloxone (Narcan, Evzio), NAT'L INST. ON DRUG
ABUSE, https://www.drugabuse.gov/related-topics/opioid-overdose-reversal-na-
loxone-narcan-evzio (last visited Nov. 4, 2019).

157. Id.
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prescription depending on state regulations.”® Between 1996 and 2014,
at least 26,500 opioid overdoses were reversed through the use of na-
loxone, showing naloxone’s potential effectiveness in preventing opi-
oid overdose deaths.’ As the chances of surviving an opioid overdose
increase, thanks to life-saving measures like naloxone, individuals with
OUDs now have the ability to live longer. Those who were previously
falling victim to opioid overdose deaths prior to reaching the age of el-
igibility for Medicare may now live to see sixty-five, resulting in more
Medicare beneficiaries enrolling with already well-developed OUDs.

Examining the sixty-five and older Medicare population already
suffering from OUDs, it is reasonable to say it is seemingly inevitable
that a substantial number of future Medicare beneficiaries will enroll
with already well-developed OUDs. Cutting off prescription opioid
supplies is not going to resolve underlying addiction or misuse is-
sues.'” As CMS continues to work through its plan for curbing the opi-
oid epidemic, including implementing the strategies set forth in the
2018 Roadmap, CMS must consider the individuals who will be enrol-
ling in Medicare already suffering from an OUD. For these beneficiar-
ies, supply-side measures limiting opioid prescriptions will not solve
the problem.

D. 2018 SUPPORT Act

In October 2018, President Trump signed into law the Substance
Use-Disorder Prevention That Promotes Opioid Recovery and Treat-
ment for Patients and Communities Act, also known as SUPPORT.'¢!
SUPPORT amends a plethora of Medicare provisions,'® requiring the
implementation of nine strategies to hopefully yield impactful results

158. Id.; Naloxone, CVS PHARMACY, https://www.cvs.com/content/prescription-
drug-abuse/save-a-life (last visited Nov. 4, 2019).

159. Naloxone for Opioid Ouverdose: Life-Saving Science, NAT'L INST. ON DRUG
ABUSE, https://www.drugabuse.gov/publications/naloxone-opioid-overdose-life-
saving-science/naloxone-opioid-overdose-life-saving-science (last visited Nov. 4,
2019).

160. See Beletsky, supra note 87, at 163 (“[A]ddiction does not simply go away
when the pillsdo . ...”).

161. See Maegan Vazquez, Trump signs opioids law at White House event, CNN
(Oct. 24, 2018, 3:39 PM), https://www.cnn.com/2018/10/24/politics/donald-trump-
opioid-crisis-one-year-later-event/index.html.

162. See Substance Use-Disorder Prevention That Promotes Opioid Recovery
and Treatment for Patients and Communities Act, Pub. L. No. 115-271, 132 Stat. 3894
(2018) [hereinafter SUPPORT Act].
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in reversing the opioid crisis.'®® The first action required by SUPPORT
is the expansion of substance abuse telehealth treatment services.'**
Telehealth services utilize “interactive audio and video telecommuni-
cations system that permits real-time communication” between a phy-
sician and beneficiary.'® Next, SUPPORT requires “comprehensive
screenings for seniors,” specifically including a “review of any current
opioid prescriptions.”’® This review requires four key components:
(1) a review of risk factors for OUD, (2) an evaluation of the patient’s
pain levels and treatment plan, (3) consulting information on non-opi-
oid treatment options, and (4) a referral to a specialist, if needed.'*” This
review is to be conducted at a beneficiary’s initial preventative physical
exam upon enrolling in Medicare, and screenings for potential sub-
stance abuse disorders, as well as referral to specialists for treatment
when necessary, are required at the beneficiary’s annual wellness vis-
its.168

Medicare is also required by SUPPORT to provide coverage for
“certain services furnished by opioid treatment programs.”'® Consid-
ering Medicare has historically not provided coverage for medications
provided to beneficiaries in outpatient treatment, this provision could
initiate significant change in the services available to Medicare benefi-
ciarjes.””® SUPPORT specifically requires that Medicare cover opioid
use disorder treatment services including treatment medications, the
dispensing and administration of these medications, substance use
counseling, individual and group counseling, toxicology tests, and
“other items and services the Secretary determines are appropriate (but
in no event to include meals or transportation).”'”! For Medicare to rec-
ognize the treatment program as an “opioid treatment program,” the
entity must be enrolled under section 1866(j) (meaning the provider has
completed the application and enrollment process to receive Medicare

163. Id.

164. Id. tit. 2, § 2001.

165. TELEHEALTH SERVICES, CENTERS FOR MEDICARE & MEDICAID SERVICES
4 (2019), available at https://www.cms.gov/Outreach-and-Education/Medicare-
Learning-Network-MLN/MLNProducts/downloads/TelehealthSrvcsfctsht.pdf.

166. SUPPORT Act, supra note 162, tit. 2, § 2002.

167. 1Id.

168. Id.

169. Id. tit. 2, § 2005.

170. See Medication-Assisted Treatment (MAT), SUBSTANCE ABUSE & MENTAL
HEALTH SERVS. ADMIN., https://www.samhsa.gov/medication-assisted-treatment
(last visited Nov. 4, 2019) [hereinafter MAT].

171.  SUPPORT Act, supra note 162, tit. 2, § 2005.
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billing privileges),'” certified by the Substance Abuse and Mental
Health Services Administration (“SAMHSA”), and meet “such addi-
tional conditions as the Secretary may find necessary” to ensure the
health and safety of beneficiaries, as well as the effectiveness of such
programs.'”?

The remaining provisions set forth in SUPPORT requiring Medi-
care action are primarily focused on the prescribing of opioids. First,
SUPPORT requires prescriptions covered by Part D for schedule II, 111,
IV, or V controlled substances be prescribed electronically, subject to
several exceptions.””* Medicare prescription drug sponsors must also
establish drug management programs for at-risk beneficiaries.'”> The
sixth provision regarding Medicare in SUPPORT sets for the require-
ment of “encouraging appropriate prescribing under Medicare for vic-
tims of overdose.”'”® A beneficiary identified as having a history of opi-
oid-related overdose must be included as a “potentially at-risk
beneficiary,” and the prescription drug program (“PDP”) sponsor of
the plan the beneficiary is enrolled in will be notified."”

SUPPORT further alters the process to follow when a PDP spon-
sor denies or limits a beneficiary’s access to prescription drugs.”® A
PDP sponsor, in accordance with its drug management program, may
limit or deny an at-risk beneficiary’s access to “coverage for frequently
abused drugs under such plan to frequently abused drugs that are pre-
scribed for such beneficiary by one or more prescribers selected under

172.  See Provider Enrollment Regulation, CTRS. FOR MEDICARE & MEDICAID SERVS.,
https://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/Medicare
ProviderSupEnroll/ProviderEnrollmentRegulation.html (last visited Nov. 4, 2019)
(“[W]e required that all providers and suppliers (other than physicians or non-prac-
titioners who have elected to “opt-out” of the Medicare program) complete an en-
rollment application and submit specific information to CMS in order to obtain
Medicare billing privileges.”).

173. Id.

174. SUPPORT Act, supra note 162, tit. 2, § 2003 (“[A] prescription for a covered
part D drug under a prescription drug plan (or under an MA-PD plan) for a sched-
ule IL IIL, IV, or V controlled substance shall be transmitted by a health care practi-
tioner electronically in accordance with an electronic prescription drug program
that meets the requirements of paragraph (2).”).

175. Id. tit. 2, § 2004.

176. Id. tit. 2, § 2006.

177. Id. (“[A] part D eligible individual who is not an exempted individual de-
scribed in clause (ii) and who is identified under this clause as a part D eligible in-
dividual with a history of opioid-related overdose (as defined by the Secretary) shall
be included as a potentially at-risk beneficiary for prescription drug abuse under
the drug management program under this paragraph.”).

178. Id. tit. 2, § 2007.
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subparagraph (D), and dispensed for such beneficiary by one or more
pharmacies selected under such subparagraph.”*”” Upon the denial of
access to a prescription by the PDP sponsor, SUPPORT now requires
automatic, rather than optional, notice be forwarded to an external, in-
dependent entity contracted with the Secretary for review of the case.'®

Payment to Medicare Part D pharmacies may now also be sus-
pended by the PDP sponsors.'! Previously, it was the Secretary, not the
PDP sponsors, with the ability to suspend payments to Medicare pro-
viders and supplies in the event of a pending investigation of “credible
fraud allegations.”'® SUPPORT has expanded this power to PDP spon-
sors.'® Upon suspending a pharmacy, the PDP sponsor must notify the
Secretary.'®

These provisions in SUPPORT may shine some hope on Medi-
care’s involvement in the crisis, as the Act appears to balance supply-
side preventative measures, such as sponsor suspension and electronic
prescribing,'® with other efforts that focus on identifying at-risk bene-
ficiaries and treating underlying substance abuse disorders.'®
SUPPORT includes additional provisions, discussed in Part IV, that
may also be wins for Medicare and its beneficiaries, as these provisions
address alternative pain treatment options and expand on OUD treat-
ment.'®

IV. Recommendation

Supply-side preventative measures will fall short of solving the
opioid epidemic. Tactics such as PDMPs or CMS’s overutilization mon-
itoring system may serve a valid purpose in attempting to prevent new
cases of opioid use disorders by limiting the number of opioid prescrip-
tions being prescribed to individuals who have not yet taken opioids;
this step alone will not accomplish what is so desperately needed in
countering this crisis, and overreliance on such tactics will hinder real,

179. Id.

180. Id.

181. Id. tit. 2, § 2008.

182. See The SUPPORT for Patients and Communities Act (P.L.115-271): Medicare
Provisions, EVERYCRSREPORT.COM (Jan. 2, 2019), https://www.everycrsreport.com/
reports/R45449.html#_Toc534283040.

183. Seeid.

184. SUPPORT Act, supra note 162, tit. 2, § 2008.

185. See id. tit. 2, §§ 2003, 2008.

186. See id. tit. 2, §§ 2002, 2005.

187. See infra, Part IV.
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measurable, lasting improvements in the epidemic. It is for this reason
CMS should tread carefully in executing the plans set forth in the
Roadmap and give proper attention and resources toward OUD and
alternative pain treatment methods.

A. Alternative Pain Treatment Methods

Alternative pain treatment methods must be a top priority for the
Medicare population, a population known to suffer from chronic
pain.’®® Undoubtedly, situations exist in which the proper and neces-
sary pain treatment method will be an opioid prescription, and it is im-
portant that Medicare sponsors are following the guidelines set forth
by the CDC when relying on opioids to treat chronic pain."® Yet, if un-
necessary opioid prescribing is truly a catalyst in the opioid epidemic,
and plenty of evidence suggests it is contributing to the crisis, it is es-
sential that effective alternative pain treatment methods are widely
available for and utilized by Medicare beneficiaries in need of relief for
very legitimate pain issues.

1. MEDICAL CANNABIS LAWS

This inevitably brings us to the medical marijuana conversation.
Despite a stringent federal policy based on banning marijuana use,
states are taking small steps toward forms of marijuana legalization.'”
While an in-depth evaluation of marijuana legalization is beyond the
scope of this Note, recently passed Illinois legislation is worth briefly
discussing in the context of alternative pain treatment methods. In Au-
gust 2018, then-Illinois-Governor Bruce Rauner signed into law the Al-
ternative to Opioids Act of 2018."" This law allows patients to opt out
of receiving an opioid prescription and instead fill a medical marijuana
prescription.'” Eligibility for this program requires that patients be di-

188. See Carter, supra note 43, at 2.

189. See DEBRAH DOWWELL ET AL., CDC GUIDELINE FOR PRESCRIBING OPIOIDS
FOR CHRONIC PAIN — UNITED STATES, 2016 (2016), https://www.cdc.gov/mmwr/vol-
umes/65/rr/pdfs/rr6501el.pdf.

190.  See generally Andre Bourque, The U.S. Marijuana Movement Proves Unwaver-
ing As Voters Go Green In The 2018 Midterms, FORBES (Nov. 8, 2018, 12:38 PM), https://
www.forbes.com/sites/andrebourque/2018/11/08/the-u-s-marijuana-movement-
proves-unwavering-as-voters-go-green-in-the-2018-midterms/#328897013eaa (dis-
cussing states’ marijuana legislation initiatives on the 2018 midterm ballots).

191. S.B. 336, 99th Gen. Assemb., Reg. Sess. (Il. 2008).

192. Id.
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agnosed with a condition for which an opioid would regularly be pre-
scribed and that a physician complete a form on behalf of the patient to
certify that the patient is in fact suffering from such a condition."”

A principal component in the drafting of this legislation, as well
as Governor Rauner’s signing of the bill, was the concern that without
alternative pain treatment methods, “reducing the supply of prescrip-
tion opioids too abruptly may drive more people to switch to using il-
licit drugs.”** Findings discussed within the Senate bill briefly address
the tension between state and federal law, noting that approximately
ninety-nine out of every 100 cannabis arrests in the United States are
made under state, rather than federal, law; therefore, the change in state
law will have the effect of “protecting from arrest the vast majority of
seriously ill patients who have a medical need to use cannabis.”'* It
remains to be seen what impact this piece of Illinois legislation will
have in countering the opioid epidemic; however, this type of legisla-
tion demonstrates the perceived potential of using medical marijuana
to limit opioid prescriptions without neglecting to treat patients’ condi-
tions.

Specifically focusing on the Medicare population, state medical
marijuana laws may have a positive impact on curbing the number of
opioids prescribed to Medicare Part D beneficiaries.'” A study con-
ducted by Ashley C. Bradford of the Department of Public Administra-
tion and Policy examined the association between prescribing patterns
in Medicare Part D and the implementation of state medical marijuana
legislation.'”” Bradford’s five-year study reviewed the total number of
daily doses for opioids prescribed in Medicare Part D in each state, ex-
amined state medical marijuana laws, and analyzed whether an associ-
ation existed between states’” total number of daily doses for opioids
and medical marijuana laws."® Bradford found that the daily doses of
opioids prescribed in a state decreased after the state implemented
medical marijuana laws.'” While not the purpose nor focal point of the
study, Bradford additionally discussed the evidence present in existing

193. Id.
194. Id.
195. Id

196. Seee.g., Ashley C. Bradford et al., Association Between US State Medical Can-
nabis Laws and Opioid Prescribing in the Medicare Part D Population, 178 JAMA
INTERNAL MED. 667, 671-72 (2018).

197. Id. at 667.

198. Id.

199. Id. at 670.



MONZEL (DO NOT DELETE) 5/18/2020 10:15 AM

NUMBER 1 THE HYDRA PARADOX 173

literature that medical cannabis laws have been associated with reduc-
tions in opioid-related mortality, shedding additional light on the po-
tential role of medical marijuana in combatting the opioid epidemic.*

CMS, as a federal agency, is bound by federal law and cannot cur-
rently cover prescriptions for medical marijuana.”! Also, CMS does not
have the ability of a state to enact such legislation. Regardless, its sup-
port and potential future coverage for medical marijuana prescriptions
may be critical to its beneficiaries receiving needed pain treatment via
a method that does not put them at risk of developing OUDs. The most
recently enacted federal law focusing on the opioid epidemic,
SUPPORT, does not contain provisions regarding the use of medical
marijuana.*”® While SUPPORT does incentivize hospitals and emer-
gency departments to develop alternative pain management methods,
such methods must be approved by the Food and Drug Administration
(“FDA”).*® The FDA has not approved the use of marijuana as a safe
and effective drug, though it has approved a drug containing canna-
bidiol for the specific treatment of seizures associated with Lennox-
Gastaut syndrome or Dravet syndrome in patients who are at least two
years of age.*® The FDA asserts its support for the scientific research
into the medical use of marijuana, so while the agency has not yet pro-
vided its stamp of approval on medical marijuana, FDA approval of the
use of medical marijuana in the future is not entirely out of the ques-
tion.”®

2. RESEARCHING OTHER VIABLE ALTERNATIVE PAIN
MANAGEMENT OPTIONS
Medical marijuana is only one possible alternative pain manage-
ment option. An additional provision of SUPPORT calls for the review
of payment and coverage policies for non-opioid based medical de-
vices, approved by the FDA, used for the treatment and management
of acute and chronic pain.*® SUPPORT requires that the Secretary of

200. Id. at671.

201. See Medical Marijuana and Medicare Coverage, MEDICARE FAQ, https://www.
medicarefaq.com/fags/medical-marijuana-and-medicare-coverage/?eiid=199172139
4.1547674714 (last visited Nov. 4, 2019).

202. See SUPPORT Act, supra note 162.

203. Id. tit. 7, § 7091.

204. FDA and Medical Marijuana, U.S. FOOD & DRUG ADMIN., https://www.
fda.gov/newsevents/publichealthfocus/ucm421163.htm (last visited Nov. 4, 2019).

205. Id.

206. SUPPORT Act, supra note 162, tit. 6, § 6032.
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Health and Human Services carry out a demonstration program, in
which hospitals and freestanding emergency departments are awarded
grants to “develop, implement, enhance, or study alternatives to opi-
oids for pain management in such settings.”*” Recipients of these
grants must provide a report to the Secretary that details the opioid al-
ternative pain management programs, data on the strategies used, and
data on the patients who were ultimately prescribed opioids after first
being treated with the alternative pain management method.**®

While SUPPORT does not detail what alternative pain treatment
methods might be utilized, the grants incentivizing the use of alterna-
tive pain treatment methods are a proactive approach to finding meth-
ods that are effective, and those that are not, as well as identifying the
types of patients and conditions for which alternative pain treatment
methods are most and least appropriate. The information obtained
through these demonstration programs may prove instrumental in im-
proving the pain treatment practices used to alleviate older patients’
pain symptoms.

B. Treating the Underlying Substance Abuse Disorders

While pain is one factor in the opioid epidemic, underlying sub-
stance use disorders (“SUD”) continue to be a key driver of the crisis.”
Medication-assisted treatment (“MAT”) is one route utilized for the
treatment of substance abuse disorders, including OUDs. MAT com-
bines the use of FDA-approved medications, such as buprenorphine,
methadone, or extended release naltrexone, and counseling therapies
to treat SUDs in a “whole-patient” approach.?’’ The medications relieve
substance withdrawal symptoms and “psychological cravings that
cause chemical imbalances in the body.”*!!

Thus far, MAT appears to be well-received by the professionals in
drug treatment.”> A 2013 study conducted by Robert P. Schwartz, the

207. Id. tit. 7, § 7091.

208. Id.

209. See Nora D. Volkrow et al., Medication-Assisted Therapies— Tackling the Opi-
oid-Overdose Epidemic, 370 NEW ENG. J. MED. 2063 (2014).

210. See MAT, supra note 170.

211. Medication and Treatment Counseling, SUBSTANCE ABUSE & MENTAL HEALTH
SERVS. ADMIN., https://www.samhsa.gov/medication-assisted-treatment/treatment
#medications-used-in-mat (last visited Nov. 4, 2019).

212.  See Effective Treatments for Opioid Addiction, NAT. INST. FOR DRUG ABUSE,
https://www.drugabuse.gov/publications/effective-treatments-opioid-addiction/ef-
fective-treatments-opioid-addiction (last visited Nov. 4, 2019).
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Medical Director of Friends Research Institute, examined the effects ex-
panded methadone and buprenorphine treatments had on the heroin
overdose deaths in Baltimore.?"* Baltimore, the city with the largest in-
crease in heroin overdose deaths in the 1990s, experienced a sharp de-
crease in heroin overdoses after the state of Maryland and Baltimore
City expanded methadone and buprenorphine treatment.*'*
Interestingly, the improvement in overdose statistics began to
pick up after 2003, the year buprenorphine access was expanded with
the already available methadone treatments.*> Between 2003 and 2009,
average annual heroin overdose deaths in Baltimore decreased by
thirty-seven percent after buprenorphine became available. "
Schwartz’s study sheds valuable light on the effectiveness of MAT
treatment for individuals struggling with opioid addiction, especially
MAT’s ability to decrease opioid overdose deaths, and draws attention
to potential differences in efficacy of the various MAT drugs used.?’
Fortunately, CMS specifically highlights the use of MAT in its
“treatment” plan set forth in the 2018 Roadmap.*®* However, simply
stating an intent to expand MAT access without taking the necessary
steps to ensure MAT is accessible to beneficiaries and provided in ef-
fective manners will prove to be an empty promise. An examination of
state Medicaid programs” approaches to MAT may be a logical starting
point for CMS in furthering its understanding of how to generate fa-
vorable results using MAT > The effectiveness of MAT is “dependent
upon the ability to provide treatment that simultaneously addresses the
totality of a patient’'s comorbid substance use disorders and mental
health problems.”? In evaluating the effectiveness of state Medicaid
programs’ MAT methods, lack of provider ability, provider’s unwill-

213. See Robert P. Schwartz et al., Opioid Agonist Treatments and Heroin Overdose
Deaths in Baltimore, Maryland, 1995-2009, 103 AM. ]. PUB. HEALTH 917 (2013) [herein-
after Schwartz et al.].

214. Id. at 920.

215. Id. at919.

216. Id.

217. Id.at921.

218. CMS ROADMAP, supra note 12, at 3.

219. See generally Page M. Smith, Note, Implementing Medicaid Health Homes to
Provide Medication Assisted Treatment to Opioid Dependent Medicaid Beneficiaries, 106
Ky.LJ. 111, 114 (2017) (discussing the efficacy of state Medicaid MAT programs).

220. Id. at126.
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ingness to prescribe MAT, lack of behavioral health services, and reim-
bursement concerns are issues that inhibit the potential effectiveness of
MAT. >

Coverage for, as well as access to, MAT is imperative. Like the
intentions discussed in the 2018 Roadmap, CMS emphasized the im-
portance of MAT in its 2017 Opioid Misuse Strategy.”? In doing so,
CMS acknowledged the struggles surrounding coverage of and access
to MAT.?® As stated within the Opioid Misuse Strategy, Medicare Part
D formularies are required to include covered Part D drugs used for
MAT, and CMS mandates Part C coverage for the behavior health treat-
ment element of MAT.?* Part D, however, is a reimbursement program
for pharmacies, meaning Part D formerly did not cover the costs of MAT
drugs when given at an opioid treatment program.”” As a result, Med-
icare did not cover the costs of MAT when provided on an outpatient
basis.?

Fortunately, SUPPORT expanded Medicare coverage to include
MAT services delivered at Opioid Treatment Programs (“OTP”).*’
While CMS provides details of how it intends to expand access to and
coverage for MAT in Medicaid, which primarily involves working
closely with states to push for the implementation of policies within
state Medicaid programs that expand the coverage of MAT, the
Roadmap gives little attention to how CMS will overcome the coverage
and access barriers impacting Medicare beneficiaries.”®® Luckily, some
of the coverage concerns have been alleviated with the passage of
SUPPORT, as Medicare beneficiaries will have the ability to seek treat-
ment from OTPs.? Sufficient access to OTPs will still, in part, depend

221. Id. at131.
222.  See OPIOID MISUSE STRATEGY 2016, supra note 77, at 16.

223. Seeid.
224. Id.at17.
225. Id.

226. See Insurance and Payments, Substance Abuse & Mental Health Services Ad-
min., https://www.samhsa.gov/medication-assisted-treatment/treatment/insurance
-payments (last visited Feb. 14, 2019).

227. SUPPORT Act, supra note 162, tit. 2, § 2005.

228. See OPIOID MISUSE STRATEGY 2016, supra note 77, at 18-19 (“CMS will con-
tinue to work with states to implement policies in their Medicaid programs that en-
sure broad coverage of and access to FDA-approved medications to treat opioid use
disorder as well as the other components of evidence-based MAT, including coun-
seling and care management.”).

229. SUPPORT Act, supra note 162, tit. 2, § 2005.
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on the enrollment of an adequate number of OTPs in Medicare that ben-
eficiaries can access.”

In addition to expanding MAT coverage, pursuant to the amend-
ments made to Medicare provisions in the passage of SUPPORT,*!
CMS should also give attention to studies that have been conducted
examining the success of MAT, such as Schwartz’s 2013 study dis-
cussed above, to ensure MAT treatments provided by Medicare-certi-
fied programs and facilities to beneficiaries are designed with the best
possible chances of effectively treating beneficiaries” OUDs.*??> CMS, to
carry out the full potential MAT may offer in addressing the opioid ep-
idemic, must focus on these identified problem areas and commit to
providing comprehensive coverage for MAT services.

V. Conclusion

The opioid epidemic is a complex problem that continues to im-
pact every age group. Despite being glossed over in much of the news
coverage of the epidemic, the United States’ senior citizens are far from
removed from the crisis.*®* Not only are senior citizens vulnerable to
underlying factors leading to substance abuse disorders, they are espe-
cially susceptible to chronic pain. Senior citizens continue to suffer from
the opioid epidemic, and it is overwhelmingly clear that Medicare, or
CMS, with over fifty-million beneficiaries age sixty-five and over, will
play a crucial role in correcting the underlying issues contributing to
the larger opioid epidemic.”*

It is also clear that CMS recognizes this duty, and its Roadmap for
combatting the epidemic has the potential to make a measurable, last-
ing impact; however, the success of CMS’s plan will largely turn on
whether CMS resists the urge to overemphasize supply-side prevention
tactics, giving adequate attention and resources to methods that will
address both the pain needs of the Medicare population and underly-
ing opioid use disorders, such as alternative pain management meth-
ods and MAT. Despite states” implementation of supply-side methods

230. See id. (requiring opioid treatment programs be enrolled under 1866(j) for
Medicare coverage to be available to beneficiaries).

231. Id.

232. See Schwartz et al., supra note 213 (examining the effectiveness of Balti-
more’s MAT expansion).

233. See Friello, supra note 6, at 10; Schilling, supra note 6, at 1; Guydish, supra
note 6.

234. CMS FAST FACTS, supra note 74, at 1.
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to reduce access to opioids, such as PDMPs, the opioid epidemic’s hold
on the nation is not letting up. Quite to the contrary, the crisis only con-
tinues to worsen.?®> CMS must not overlook this fact as it works to ad-
dress the epidemic crippling the United States’, including CMS'’s very
own Medicare beneficiaries.

235. See Debra Goldschmidt, ‘Opioid Overdose Epidemic Continues to Worsen and
Evolve,” CDC Says, CNN (Dec. 22, 2018, 3:15 AM), https://www.cnn.com/2018/
12/22/health/illegal-fentanyl-driving-opioid-epidemic-cdc-bn/index.html.



