ARTIFICIAL INTELLIGENCE CAN
KiLL YOu
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This Article argues that the use of artificial intelligence (“Al”) in Medicare Advantage
coverage determinations poses a significant threat to patient welfare and legal
accountability. Private insurers increasingly rely on opaque algorithms to make prior
authorization and discharge decisions, effectively replacing clinical judgment and
denying care to elderly, disabled, and low-income beneficiaries. These Al tools operate
beyond the reach of traditional administrative safeguards, shielding insurers from
meaningful scrutiny and undermining the longstanding principles of due process and
medical necessity. Although seemingly neutral, these algorithms are shaped by human
design choices and engineered by unseen hands to prioritize cost containment, often at
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the expense of patient well-being. Consequently, technology has quietly assumed the
role of gatekeeper to life-saving care, embedding policy decisions in code, and distancing
accountability from those harmed. Through an analysis of litigation, oversight reports,
and regulatory gaps, this Article demonstrates how algorithmic decision-making has
restructured Medicare Advantage into a system that rewards denial of access. The
study concludes by proposing a regulatory model grounded in transparency, clinical
accountability, and algorithmic fairness to realign Medicare Advantage with its
statutory mission. Left unchecked, Al will not merely optimize healthcare delivery; it
will silently determine who receives care by embedding denials in code, devoid of
transparency or procedural safeguards. In doing so, it assumes the ultimate power to
decide who lives and who dies.

I. Introduction

“Alan, did you make that call, honey?”

“We already have Medicare why do I need to call?”

“Alan, the Feldman'’s said we may be able to get additional bene-
fits with a Medicare Advantage plan right here in our zip code with
zero-dollar monthly premiums.”

“Honey, what do you mean by additional benefits? We turned 65,
we have Medicare, that’s all there is to it right?”

“Alan, I am talking about Medicare Part C, commonly called Med-
icare Advantage. We have traditional Medicare, which is only Medicare
Parts A and B, but not part C.”

“Wait, so not everyone on Medicare has a part C plan?”

“No, that's why we need to call because there may be plans avail-
able with additional benefits that are not covered under Medicare A
and B. We don’t have a Medicare part C plan that covers everything in
Part A and B plus extra benefits in Medicare Part C...”

“We need that. I'm calling.”

ANNOUNCER: “If you are on Medicare, you can call, even if you
called last year, to see if there is a part C plan available in your area,
with additional benefits you do not automatically get with your aver-
age Medicare plan. If you are losing coverage or planning to move to a
new Medicare plan, call to speak with a licensed insurance agent. Call
now for your free 2023 no obligation Medicare benefits review...”?

1. Allard Ave Commercials, Medicare Benefits Commercial, at 1:34, YOUTUBE
(Mar. 29, 2023), https://www.youtube.com/watch?v=7i2dbUShHLU [https://perma.
cc/H2XT-52V4].
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“BREAKING NEWS... The CEO of UnitedHealthcare was fatally
shot in what police said appeared to be a ‘premeditated, preplanned
targeted attack’.”?

Television commercials targeting seniors often follow a familiar
script: a concerned spouse or loved one describes the limitations of tra-
ditional Medicare, encouraging a senior to consider a Medicare Ad-
vantage plan with its advertised premium services and additional ben-
efits.> Persuaded, the senior dials the 1-800 number, hopeful of
enhanced coverage. However, these commercials omit a critical reality:
Medicare Advantage plans can introduce significant barriers to access-
ing care. From unexpected service denials due to prior authorization
requirements to conflicting definitions of medical necessity that side-
line the judgment of personal physicians, these plans often complicate
rather than simplify care.*

The recent shocking death of UnitedHealthcare’s CEO? serves as
a stark reminder of the human cost embedded in the corporate deci-
sions that drive such organizations’ policies. This event underscores the
fragility of life, even as artificial intelligence (AI) tightens its grip on
healthcare decision-making. Algorithms designed to streamline deci-
sions about who receives care, under what conditions, and at what cost
can create situations where life-saving treatments are denied, often
leading to devastating consequences.¢ In a system where profit margins
and data-driven efficiency reign, the question arises: can we afford to
let AI and algorithms dictate who lives and who dies, especially when
the individuals being harmed are the most vulnerable?

For decades, medical necessity has been a cornerstone of the Med-
icare system, guiding treatment decisions and forming the basis for

2. Minyvonne Burke, David K. Li & Gabrielle Fonrouge, UnitedHealthcare CEO
Fatally Shot Outside NYC Hotel in 'Premeditated, Preplanned Targeted Attack’, NBC
NEWS (Dec. 4, 2024), https://www.nbcnews.com/news/us-news/man-fatally-shot-
nyc-hotel-police-say-rcnal82789 [https://perma.cc/A9YL-7BUU].

3. See Allard Ave Commercials, supra note 1.

4. Meredith Freed, Jeannie Fuglesten Biniek, Anthony Damico & Tricia Neu-
man, Medicare Advantage in 2024: Premiums, Out-of-Pocket Limits, Supplemental Bene-
fits, and Prior Authorization, KFF (Aug. 8, 2024), https://www kff.org/medicare/issue-
brief/medicare-advantage-in-2024-premiums-out-of-pocket-limits-supplemental-
benefits-and-prior-authorization/ [https://perma.cc/4SLY-XVZC].

5. Burke, Li & Fonrouge, supra note 2.

6. Casey Ross & Bob Herman, Denied by Al: How Medicare Advantage Plans Use
Algorithms to Cut Off Care for Seniors in Need, STAT (Mar. 13, 2023), https://www.stat-
news.com/2023/03/13/medicare-advantage-plans-denial-artificial-intelligence/
[https://perma.cc/BSHZ-DE3C] [hereinafter Ross & Herman].
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coverage decisions, treatment, authorization, and ultimately the ap-
peals process when coverage is denied. While the technological ad-
vances offered by Al have the potential to streamline administrative
processes, it cannot, and should not, replace the foundational principle
that care planning and diagnosis must be determined by medical ne-
cessity and medical professionals. However, a disturbing trend has
emerged: Medicare Advantage insurers are increasingly relying on Al-
driven algorithms rather than the judgment of treating physicians, re-
sulting in a growing pattern of care denials that disproportionately im-
pact senior patients.” These denials trigger an exhausting cycle of bu-
reaucratic appeals, leaving patients with limited recourse, depleted
savings, foregone essential care, or death. This situation underscores a
tragic irony: Al—originally touted as a tool to reduce fraud, waste, and
abuse in the healthcare system, an effort championed by the Affordable
Care Act (ACA) 8 has evolved into a force that exacerbates life-or-death
decisions based on algorithmic probabilities rather than individualized
medical judgment. As a result, the technology designed to protect vul-
nerable populations contributes to systemic harm and further erodes
confidence in a profit-eager system under the guise of killing machines.

Al-based Medicare Advantage claim denials represent a new
form of delegated discretion that evades statutory and constitutional
oversight, particularly due process and anti-discrimination protections.
Using UnitedHealthcare’s deployment of its nHPredicts model as a
case study, this article exposes how algorithmic decision-making not
only undermines the legal integrity of Medicare but also poses an exis-
tential threat to the right to healthcare. This article contends that Al is
not simply shaping Medicare; it is silently reshaping who lives and who
dies. Nowhere is this more evident than in Medicare Advantage, where
private insurers are using Al-based tools to automate claim denials
with minimal regulation, transparency, or accountability.® Al can kill
you, not because it makes mistakes, but because it is designed to deny
care, creating policy choices that have deadly consequences. This article
proposes a regulatory framework that addresses both technological

7. Id.

8. See, e.g., Patient Protection and Affordable Care Act, Pub. L. No. 111-148,
124 Stat. 119, 748 (2010) (explaining the Secretaries role in terms of fraud, waste, and
abuse).

9. See Ross & Herman, supra note 6.
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opacity and the systemic harms created by unregulated Al governance
in elder care.

To address these challenges, Part II of this article provides a brief
overview of the Medicare Advantage model and how private insurers
operate in the program. This section explores the model’s requirements
for prior authorization and medical necessity as criteria for healthcare
determinations and claims decisions. This section also draws references
from government reports on the approval process by private Medicare
Advantage organizations. It explores repetitive concerns of controlling
fraud, waste, and abuse in the Medicare system and whether such use
exacerbated problems that required the use of Al

Part III examines the implications of incorporating Al into
healthcare decision-making and the impact of Al-driven decisions on
overriding physician recommendations, without legal safeguards. This
section discusses the rise in claim declinations and the resulting harm
to the elderly target market served by Medicare Advantage. The title,
“Artificial Intelligence Can Kill You,” becomes evident as this high-
lights recent litigation and case studies of elderly patients who were
denied care and harmed due to an Al algorithmic decision.

Part IV provides insight into the problem by highlighting the sto-
ries of members of the United Healthcare class action lawsuit and oth-
ers. This section highlights examples of algorithmic injustice experi-
enced by Medicare Advantage recipients and describes the impact on
the aging and disabled, noting the structural consequences that many
face when attempting to challenge algorithmic denials.

Part V contextualizes these challenges within recent congressional
initiatives aimed at streamlining prior authorization processes and ex-
pediting appeals. The section outlines the progression from the Biden
administration’s 2024 subcommittee recommendations to the Trump
administration’s 2025 legislative agenda, which was notably over-
looked in the “Big Beautiful Bill.” This analysis underscores the inade-
quacies of current legal frameworks in ensuring administrative justice
and providing timely remedies. Subsequently, Part VI addresses spe-
cific reforms and policy proposals designed to enhance oversight, up-
hold appeal rights, and protect against algorithmic bias —recommen-
dations that the author intends to further analyze and elaborate upon
in future research.
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II. Medicare Advantage, Algorithmic Authority, and
the Decline of Clinical Judgment

A class action lawsuit filed in November 2023 against United H-
ealthcare, Inc., alleged that the insurance giant used Al instead of real
medical professionals to wrongfully deny elderly patients the care they
were entitled to under Medicare Advantage Plans.”” The Al was em-
ployed to override treatment decisions that physicians deemed medi-
cally necessary based on a model developed by UnitedHealthcare and
its Al affiliate, NaviHealth, Inc., despite their awareness of a ninety per-
cent error rate.!! Alhas the capability to discover antibiotics, plan wars,
and diagnose diseases.'? “Al-enabled tools are here to stay and are only
increasing in number.” 13 Despite apprehension about Al, these tools are
making care decisions for the most vulnerable members of society —the
elderly and disabled over the age of sixty-five.!

A. Medicare Advantage: Navigating Coverage and Al

Medicare Advantage has become a lucrative venture for insur-
ance companies as an increasing number of individuals over sixty-five
and those with disabilities opt for plans that feature lower premiums
and prescription drug coverage, while also allowing insurers greater
discretion in denying and limiting services.”” In the past ten years, a
new sector has emerged focused on forecasting the number of therapy
hours patients will require, identifying the types of physicians they
may consult, and determining the precise timing of their discharge
from hospitals or nursing facilities.'® As predictions have become cru-
cial to Medicare Advantage, insurance providers have started

10. Est. of Lokken et al. v. UnitedHealth Grp., Inc. et al., 766 F. Supp. 3d 835,
839 (D. Minn. 2025).

11. Id. at 841.

12. Renee Henson, “I am Become Death, The Destroyer of Worlds”: Applying Strict
Liability to Artificial Intelligence as an Abnormally Dangerous Activity, 96 TEMP. L. REV.
349, 351 (2024) (noting that artificial intelligence can discover antibiotics, plan wars,
and diagnose diseases).

13. Id.at351.

14. See Rebecca Robbin & Erin Brodwin, An Invisible Hand: Patients Aren’t Being
Told About the Al Systems Advising Their Care, STAT (July 15, 2020), https://www.stat-
news.com/2020/07/15/artificial-intelligence-patient-consent-hospitals/ [https://
perma.cc/P4AT-ZR6B].

15. Ross & Herman, supra note 6.

16. Robbin & Brodwin, supra note 14.
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acquiring companies that develop the most popular Al tools.” An Al
model has been used to assist in making discharge planning decisions
for tens of thousands of patients admitted to one of the largest health
systems in Minnesota.'® Yet, the majority of these patients remain obliv-
ious to the Al systems playing a role in their healthcare." This lack of
awareness stems from the fact that medical professionals seldom bring
up the Al functioning in the background during their discussions with
patients.”® Al relies on extensive datasets, which can include infor-
mation that is personally identifiable, confidential, or both, as well as
public data that an organization has spent significant effort gathering
and organizing.” Technical problems, influenced by the data and the
system that drives the Al’s objectives, can lead to societal impacts and
related legal consequences.” Two primary concerns are prevalent in the
application of Al within healthcare and various other domains: firstly,
the reliability, safety, and fairness of Al systems; and secondly, the pro-
cess by which AI algorithms arrive at their decisions.” Patients fre-
quently remain unaware that their Medicaid Advantage Insurance Or-
ganization (“MAQO”) may at times postpone or refuse their access to
services, even when such requests align with Medicare coverage crite-
ria.?* Patients, oblivious to how their treatment and financial lives will
be impacted, depend on the decision of a MAO to deploy Al technology
responsibly, expecting that such would be employed for a patient’s
benefit, not detriment.”> When patients are asked to embrace the

17.  See Ross & Herman, supra note 6.

18. Robbin & Brodwin, supra note 14.

19. Id.

20. Id.

21. Charlotte A. Tschider, Legal Opacity: Artificial Intelligence Sticky Wicket, 106
IowA L. REV. 126, 128 (2021).

22.  See id. (noting that Al systems built on large, sometimes sensitive datasets
can generate technical problems with significant societal and legal consequences).

23. Charlotte A. Tschider, Beyond the “Black Box”, 98 DENV. L. REV. 683, 685-88
(2021) (noting that opaque algorithms may be preferable despite limited explaina-
bility and that explanations rarely reveal risks of unfairness or harm).

24. U.S. DEP'T. OF HEALTH AND HUM. SERV., OFF. OF INSPECTOR GEN., OEI-09-
18-00260, SOME MEDICARE ADVANTAGE ORGANIZATIONS DENIALS OF PRIOR
AUTHORIZATION REQUESTS RAISE CONCERNS ABOUT BENEFICIARY ACCESS TO
MEDICALLY NECESSARY CARE (2022).

25. Jeff Wurzburg, CMS clarifies Medicare Advantage organizations’ use of Al and
algorithms in coverage decisions, NORTON ROSE FULBRIGHT (Feb. 2024), https://www.
nortonrosefulbright.com/en-419/knowledge/publications/644bd9a2/cms-clarifies-
medicare-advantage-organizations-use-of-ai-and-algorithms-in-coverage-decisions
[https://perma.cc/9G5G-6FHI].
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potential risks linked to the new uses of Al in healthcare, there is an
ethical duty to ensure that their values and needs are considered during
implementation.?¢ Engaging patients is crucial to integrating Al tech-
nologies into healthcare in a way that builds public trust and addresses
common patient concerns.?” Research? indicates that few adults trust
Al to schedule appointments or provide personalized health infor-
mation. However, MAOs employ this technology to make critical, life-
saving treatment decisions.

“The United States Supreme Court recently ruled in a pair of
cases® regarding the constitutionality of laws pertaining to moderation
of content on social media platforms that raise important considera-
tions for both the application of the laws to Al tools and platforms, and
give us a glimpse into potential issues that are likely to arise when
courts address matters pertaining to Al in the future.”® “While the
cases were reversed and remanded largely on procedural grounds, and
the statutes at issue allegedly pertain to social media platforms, vagar-
ies in statutory drafting, the Court’s analysis, and the recent integration
of artificial intelligence (AI) into social media platforms raise important
considerations for both the application of the laws to Al tools and plat-
forms, and give us a glimpse into potential issues that are likely to arise
when courts address matters pertaining to Al in the future.”?! In light
of the Court’s observations, it is essential to critically assess whether
Al-driven decisions in healthcare administration can match the nu-
anced judgment of human decision-makers or if they point to an ongo-
ing need for robust human oversight.

Moreover, Al tools are not developed in isolation. A multitude of
foundational models are constructed using data produced by humans,

26. Jordan P. Richardson, Cambray Smith, Susan Curtis, Xuan Zhu, Barbara
Barry, & Richard R. Sharp, Patient Apprehensions About the Use of Artificial Intelligence
in Healthcare, NPJ] DIGIT. MED., Sep. 21, 2021.

27. Id.

28. Grace Sparks, Julian Montalvo III, Alex Montero, Mardet Mulugeta, Ashley
Kirzinger, Lunna Lopes, & Liz Hamel, KFF Health Tracking Poll: Public Use and Trust
in Health Care Apps and Websites, KFF (Oct. 24, 2025), https://www kff.org/public-
opinion/kff-health-tracking-poll-public-use-and-trust-in-health-care-apps-and-
websites/ [https://perma.cc/NMX6-JK6R].

29. Moody v. NetChoice, LLC, 603 U.S. 707, 717 (2024); NetChoice, LLC v. Pax-
ton, 142 5.Ct. 1715 (2022).

30. Daniel Barsky, NetChoice Decision Hints at Key Al Questions Ahead,
IPWATCHDOG (July 16, 2024), https://ipwatchdog.com/2024/07/16/netchoice-deci-
sion-hints-key-ai-questions-ahead [https://perma.cc/M2AG-E78T].

31. Id.
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are coded by human developers, and have safety standards and guide-
lines that are formulated and implemented through human oversight.*
“It is therefore arguably inaccurate in most-to-all cases to determine
that content created, and decisions made, by Al tools were taken en-
tirely devoid of human input.”® “The question is one of degrees—at
what point is the human touch so remote that it is unreasonable to con-
sider Al an author or editor entitled to the same protections, and subject
to the same liabilities, as humans?”3* The growing dependence on algo-
rithmic models, which frequently fail to align with the established cri-
teria for medical necessity and are linked to improper denials or issues
with prior authorization, threatens the quality of patient care. This mis-
alignment may obscure the genuine objective of insurers to facilitate
patient access, instead prioritizing profit-driven motives under the
guise of AL

The risks posed by algorithmic decision-making in healthcare are
part of a broader social dynamic in which technological innovation in-
creasingly prioritizes efficiency and profit over human dignity. Just as
unregulated Al in Medicare Advantage can obscure clinical judgment
and compromise patient care, the rapid commercialization of emerging
technologies reflects a tendency to reduce individuals to data points or
commodities.* This is wildly playing out among some of the more re-
cent technologists, who are introducing tools like Al and generative Al
that treat people more like commodities and exploit their personal data
for profit.*

As time progresses, human clinicians might gravitate toward
roles and responsibilities that leverage distinctly human abilities such
as empathy, persuasion, and the ability to integrate broader perspec-
tives.¥ It is conceivable that the only healthcare professionals who may

32. Id
33. Id
34. Id.

35. NICOLE TURNER LEE, DIGITALLY INVISIBLE: HOW THE INTERNET IS CREATING
THE NEW UNDERCLASS XII (Brooking Institution Press ed. 2024).

36. Id. at XXIIL.

37. Thomas Davenport & Ravi Kalakota, The Potential for Artificial Intelligence in
Healthcare, 6 FUTURE HEALTHCARE ]. 94, 97-98 (2019) (observing that over time
healthcare professionals will shift toward roles emphasizing uniquely human skills
such as empathy persuasion and holistic judgment and that those unwilling to work
alongside artificial intelligence may risk job displacement).
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face job displacement in the future are those who decline to collaborate
with AL

B. Streamlining Care or Increasing Barriers? Understanding
Medicare Advantage and its Connection to Medicare

Intended “for people sixty-five or older,” Medicare is divided into
four parts: Part A, Part B, Part C, and Part D.* Simply put, people seek-
ing Medicare coverage may choose between “the traditional Medicare
program administered by the federal government or through a private
Medicare Advantage plan.”* Part A provides enrollees with “inpatient
care in hospitals, skilled nursing facility care, hospice care, and home
health care.”*! Similarly, Part B assists enrollees with covering the fol-
lowing services: (1) “[s]ervices from doctors and other health care pro-
viders;” (2) “[o]utpatient care;” (3) “[hJome health care;” (4) “[d]urable
medical equipment;” and (5) “[m]any preventive services.”** The fed-
eral government administers Part A and Part B, which are referred to
collectively as “Original Medicare.”* Unlike Original Medicare, Part C,
also known as, and hereinafter referred to as, Medicare Advantage, is a
plan endorsed by Medicare and offered by a private health care insur-
ance organizations.*

Within the framework of Medicare Advantage plans, the federal
government establishes contractual relationships with private insur-
ance companies.® These insurers receive a predetermined payment per
enrollee per month from Medicare to deliver Medicare benefits to the
enrolled individuals.* These plans generally “pay for Medicare-cov-
ered services,” including Original Medicare and Part D, which “help
cover the cost of prescription drugs.”* Medicare Advantage plans can

38. Id.

39. Centers for Medicare and Medicaid Services, Parts of Medicare,
MEDICARE.GOV, https://www.medicare.gov/basics/get-started-with-medicare/med-
icare-basics/parts-of-medicare [https://perma.cc/52FZ-MD59] (last visited Sep. 16,
2025); Centers for Medicare and Medicaid Services, Get Started with Medicare,
MEDICARE.GOV, https://www.medicare.gov/basics/get-started-with-medicare
[https //perma.cc/V43F-KEDU] (last visited Sep. 16, 2025) [hereinafter Get Started].

Freed, Fuglesten Biniek, Damico & Neuman, supra note 4.

41. Parts of Medicare, supra note 39.

42, Id.

43. Id.; see Freed, Fuglesten Biniek, Damico & Neuman, supra note 4.

44. Parts of Medicare, supra note 39.

45. Freed, Fuglesten Biniek, Damico & Neuman, supra note 4.

46. Id.

47.  Parts of Medicare, supra note 39; Id.
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also, often without additional charge, “pay for supplemental benefits,
reduced cost sharing and lower out-of-pocket limits, which are attrac-
tive to enrollees.”* Medicare Advantage plans may not consistently of-
fer pharmacy benefits and often restrict enrollees to physicians within
the plan’s network.# This limitation can potentially exclude an enrol-
lee’s preferred physician.®® Additionally, these plans may impose sig-
nificant administrative requirements and necessitate the payment of ex-
tra premiums and varied out-of-pocket expenses, which are not
typically associated with Original Medicare or supplemental coverage
such as Medigap.™

Currently, individuals who opt to join a Medicare Advantage
plan receive their Part A and B benefits directly from private insurance
companies that compete within specific geographic areas, unlike origi-
nal Medicare, where the government directly provides these benefits.
To properly evaluate the program’s privatization, it is important to
view Medicare Advantage not just as the “private” version of Medicare,
but as a model of privatization through open competition.”® In this
framework, the government authorizes private firms to deliver goods
and services within designated geographic areas.> In open competition
privatization, significant control and responsibility are transferred to pri-
vate contractors, with the government exercising minimal oversight.” This
approach suggests that privatization is intended to encourage compe-
tition by enabling private firms to vie for customers in these areas.*

Much like public-private partnerships, this model is defined by
one unique attributes that influence its accountability to the public: the

48. Freed, Fuglesten Biniek, Damico & Neuman, supra note 4.

49. Id.

50. Seeid.

51. Parts of Medicare, supra note 41; Rachel E. Sachs, Integrating Health Innovation
Policy, 34 HARV. J.L. & TECH. 57, 110 (2020) (noting that although Medicare Ad-
vantage allows beneficiaries to integrate some benefits within the statutorily frag-
mented Medicare program, such plans may exclude pharmacy benefits, restrict net-
works to certain physicians, impose onerous administrative requirements for
coverage of some services or products, and exclude certain patient groups).

52. Hannah Ruth Leibson, Hidden in Plain Sight: Two Models of Medicare Privati-
zation, 33 UNIV. FLA. ].L. & PUB. POL"Y 81, 107 (2022) (explaining that Medicare Ad-
vantage allows beneficiaries to receive their Part A and B benefits through private
insurers competing in defined geographic regions, in contrast to Original Medicare
in which benefits are provided directly by the government).

53. Id.at107.
54. Id.at107.
55. 1Id.

56. Id.at107-08.
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private contractor transitions from a passive role to an active leadership
position.’” With increased delegation to private contractors, there is a
reduction in transparency, a diminished capacity for governmental
oversight of program quality, and an elevated likelihood of the private
contractor’s power accumulating over time.*® With the accumulation of
power, private contractors possess the autonomy to redefine their roles
and exhibit minimal direct accountability to the government once they
are granted operational rights. The delegation of increased responsibil-
ities to private contractors frequently leads to a reduction in transpar-
ency and a diminished capacity for governmental oversight concerning
program quality.” This shift can lead to the accumulation of power by
private contractors over time.® As the influence of these contractors ex-
pands, they may redefine their roles and demonstrate a diminished de-
gree of direct accountability to the government once they have been
awarded operational rights.®' Such dynamics can lead to a misalign-
ment of objectives between the government and the private contractor,
potentially resulting in inefficient allocation of resources.

These structural concerns are not merely theoretical; they mani-
fest concretely in the Medicare Advantage program.®? As private con-
tractors assume greater control over essential administrative functions,
the opacity of their operations constrains both public scrutiny and gov-
ernmental oversight.®® The resulting information asymmetry allows
contractors to exercise significant discretion while limiting the govern-
ment’s ability to evaluate performance or safeguard program integ-
rity.® This dynamic is evident in the persistent lack of transparency in
Medicare Advantage quality measurement.®® Providers in this program
are generally not required to publicly disclose detailed claims data and
information at the encounter level. Medicare Advantage organizations
are mandated to submit bids, which serve as estimates of coverage costs

57. Id.at108.
58. Id

59. Id

60. Id.

61. Id.

62. Id.

63. Id.at92
64. Id.

65. See Niall Brennan, Charles Ornstein & Austin B. Frakt, Time to Release Med-
icare Advantage Claims Data, 319 J. AM. MED. ASS'N 975, 975 (2018).
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utilized to determine payment rates and risk scores for enrollees, to the
Centers for Medicare & Medicaid Services (CMS).%

In the absence of a mandate to disclose quality data, Medicare Ad-
vantage providers lack the motivation to release information that may
not reflect favorably on their performance. Consequently, without ac-
cess to such data, both enrollees and policymakers encounter difficul-
ties in evaluating the program’s effectiveness. The lack of access to pub-
lic data has created a major barrier to assessing the program’s
effectiveness and its performance in terms of quality-of-care metrics.”
Audits conducted by CMS have identified an additional adverse con-
sequence of conferring substantial authority to private contractors: an
increased susceptibility to fraud and abuse.®® In April 2022, the Office
of Inspector General (OIG) issued a report that scrutinized the refusal
of prior authorization requests by MAOs.* Prior authorization is a cen-
tral concern for the Medicare Advantage program, as it is based on a
capitated payment model.”” This model could incentivize insurers to
limit service access for enrollees and delay payments to providers in an
effort to increase their profits.”! Because MAOs operate under a capi-
tated payment model, this profit-driven incentive structure can encour-
age insurers to minimize care, since they retain more money when
fewer services are delivered. MAOs receive a set monthly payment for

66. Id.

67. Id.

68. See Reed Abelson & Margot Sanger-Katz, “The Cash Monster Was Insatiable”:
How Insurers Exploited Medicare for Billions, N.Y. TIMES (Oct. 8, 2022), https://www.
nytimes.com/2022/10/08/upshot/medicare-advantage-fraudallegations.htm [https://
perma.cc/Q2P4-XTSZ].

69. Examining Health Care Denials and Delays in Medicare Advantage: Hearing Be-
fore the U.S. S. Homeland Sec. & Governmental Aff. Permanent Subcomm. on Investiga-
tion, 118th Cong. 3 (2023) (statement of Megan Tinker) (In this context, “prior au-
thorization” refers to when preapproval occurs for a service or item before the
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each member, irrespective of the quantity or expense of services they
cover for that member.”

C. The Interplay Between Medical Necessity and Prior
Authorization: Implications for Delays and Denials

While MAOs approve the majority of service and payment re-
quests, they still issue millions of denials annually.” “In 2022, MAOs
denied 2.2 million prior authorization requests (5.0 percent of all prior
authorization requests) and 56.2 million payment requests overall (9.5
percent of all payment requests) in the Medicare Advantage pro-
gram.”” MAOs have, at times, deferred or refused enrollees” access to
medical services, even when the care requested was both medically
necessary and in accordance with Medicare coverage guidelines.” In
practical terms, this indicates that beneficiaries were denied access to
services that would probably have been authorized under traditional
Medicare, leading to delays or refusals that often resulted in adverse
health outcomes.” A central mechanism enabling these denials is the
use of cost-management tools, most notably prior authorization. Alt-
hough insurers are not required to adopt prior authorization protocols,
nearly all Medicare Advantage plans employ them, particularly for
high-cost services, thereby creating additional barriers to timely and
necessary care.” Despite being an optional inclusion by insurers, nearly
all plans “require prior authorization for some services,” with those se-
lect services being the relatively expensive ones.”

The Medicare Advantage program extensively employs prior au-
thorization, particularly concerning services that incur higher costs.” In
2018, the OIG within the Department of Health & Human Services
(HHS) identified “widespread and persistent issues concerning the
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denial of care and payment in Medicare Advantage.”® A 2022 report
revealed that thirteen percent of the prior authorization requests re-
jected by Medicare Advantage plans actually complied with Medicare
coverage guidelines.’! In other words, these services would likely have
been approved for these beneficiaries under the original Medicare sys-
tem.”® In recent years, the issues related to prior authorization have
intensified as Medicare Advantage plans increasingly depend on Al or
algorithmic tools, operated by companies such as Navi Health,
myNexus, and CareCentrix, to support their coverage decisions in spe-
cific healthcare settings, including inpatient hospitals, skilled nursing
facilities, and home health services.®® Reports from advocates and the
media indicate that the deployment of this software has led to coverage
decisions that are more restrictive than those allowed by traditional
Medicare standards, as well as an increase in the frequency and recur-
rence of care denials.* These reports highlight that, despite evidence to
the contrary, Medicare Advantage plans and the companies employing
these tools insist they are not utilized for making coverage decisions
but are instead intended to offer “guidance” on an individual’s care.*
Prior authorization serves as a utilization management strategy
that MAOs employ to manage expenses and ensure beneficiaries re-
ceive the most cost-effective and clinically suitable treatments.® The
clinical staff at MAOs review prior authorization requests to assess
whether the proposed items and services are medically necessary and
appropriate for the beneficiary, as well as to verify compliance with
Medicare and MAO coverage guidelines.®” In 2018, within the Medicare

80. DANIEL R. LEVINSON, OFF. OF INSPECTOR GEN., U.S. DEP'T OF HEALTH AND
HUM. SERvV., OEI-09-16-00410, MEDICARE ADVANTAGE APPEAL OUTCOMES AND
AUDIT FINDINGS RAISE CONCERNS ABOUT SERVICE AND PAYMENT DENIALS 11 (2018).
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Advantage program, MAOs rejected 1.5 million prior authorization re-
quests, accounting for five percent of the total requests made.®

While MAOs approve most prior authorization and provider pay-
ment requests, they also deny millions of such requests annually.® A
significant issue concerning capitated payment models, such as the one
utilized in Medicare Advantage, is the potential motivation for insurers
to limit service access and withhold payments to boost their financial
gains.” The annual audits conducted by CMS have consistently identi-
fied extensive and ongoing issues concerning the inappropriate denial
of services and payments by MAQOs.”! Within the capitated payment
framework, beneficiaries enroll in a managed care plan, and Medicare
provides the MAO with a risk-adjusted payment on a monthly basis for
the duration of the beneficiary’s enrollment.* In return for the monthly
payment, the MAO commits to authorizing and financing all medically
necessary care for the beneficiary that is encompassed within Medi-
care’s benefits package.” MAOs that improperly deny service authori-
zations for beneficiaries or withhold payments to healthcare providers
serving these beneficiaries may not only inflict physical or financial
harm but also misappropriate Medicare Program funds allocated by
CMS for beneficiary healthcare.®* Considering that Medicare Ad-
vantage provided coverage to over twenty million beneficiaries in 2018,
this issue warrants significant attention.” Even minimal instances of in-
appropriately denied services or payments can pose substantial chal-
lenges for numerous Medicare beneficiaries and their healthcare pro-
viders.”

Due to limited direct oversight by the government, the program
has exhibited minimal transparency and is susceptible to discrepancies

88. Id.
89. Id.at2.
90. Id.
91. Id.

92. LEVINSON, supra note 80.
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between CMS and the private insurers with which it contracts.”” The
open competition model of Medicare Advantage was initiated by poli-
cymakers with the objective of introducing increased choice, competi-
tion, and innovation into the Medicare marketplace.”® Although they
granted most of these requests, the MAOs turned down about one mil-
lion preauthorization requests and thirty-six million payment requests,
leading to denial rates of four percent and eight percent, respectively.”
If beneficiaries or providers are informed that their request has been
rejected, they are entitled to appeal the decision in an effort to have the
rejection reversed.!® Beneficiaries have the option to file the appeal
themselves, or they can have a designated representative do it for
them.10? While there are resources to assist beneficiaries in understand-
ing the appeals process, advocacy groups indicate that the process can
be quite confusing and overwhelming, especially for those dealing with
serious medical conditions.!® A comprehensive examination of the ap-
peals process and potential solutions will be addressed in subsequent
works.!®

CMS does not outright ban the use of Al or algorithm-driven
tools. Instead, in the introduction to the rule, CMS indicates that “MA

97. Leibson, supra note 52, at 108.
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[Medicare Advantage] organizations must ensure that medical neces-
sity decisions are made based on the specific individual’s circum-
stances, as detailed in § 422.101(c), rather than relying on an algorithm
or software that fails to consider an individual’s circumstances.” 1% Ad-
ditionally, plans “will need to comprehend the external clinical evi-
dence that these products depend on and how that evidence supports
the coverage criteria used by these tools” and “must provide the evi-
dence that underpins the internal criteria employed by (or used in de-
veloping) these tools.”'® While CMS does not go as far as to prohibit
the use of algorithmic tools, its guidance clearly states that these tools
cannot replace individualized clinical judgment and must be backed by
transparent evidence. To grasp what these requirements entail in prac-
tice, it is essential first to understand what qualifies as “AL”

III. Behaviors, Utilization, and Implications of Artificial
Intelligence by Medicare Advantage Organizations
(MAOQOs)

Al is defined as a machine-based system that, for a given set of
human-defined objectives, generates predictions, recommendations, or
decisions that impact real or virtual environments.'® Al systems use
machine- and human-based inputs to perceive real and virtual environ-
ments, abstract such perceptions into models through analysis in an au-
tomated manner, and use model inference to formulate options for in-
formation or action.'” Insurers mainly use AI in underwriting and
claim processing.'® “Artificial intelligence is applied, in fact, to predict
premiums and losses and to permit fast settlements and targeted inves-
tigations.”'” “In particular, as artificial intelligence allows to go
through a large number of claims and select those that require further
investigation, it can be used to curb fraud, which is clearly a severe

104. Letter from U.S. Cong., to Hon. Chiquita Brooks-LaSure, Adm’r, Ctrs. for Medi-
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109. Id.



NUMBER 2 ARTIFICIAL INTELLIGENCE CAN KILL YOU 419

problem for the industry.”"° In 2016, “U.S. insurance companies lost
more than $50 billion due to fraud.”™

Fundamentally, insurance involves the precise distinction be-
tween what is included in coverage and what is excluded.!? “To do that
requires clear and unambiguous wording. Most insurers are focused on
searching policies and synthesizing information to provide content and
answer questions based on what Al has learned.”'® “By analyzing vast
and abstract sources of data and information and having the ability to
detect patterns that might escape human cognition; underwriters can
focus on the most valuable risks.” ' “Likewise, claim handlers can use
vast amounts of data to expedite the review of claims.”"® However, the
use of Al ushers in allegations of discrimination, bias, data privacy con-
cerns and systemic inaccuracies directly related to a lack of human
oversight. “[A]s Al systems take on more decision-roles in insurance,
questions arise about the transparency of these decisions and the ac-
countability of algorithms.”"'® “There remains a real possibility that Al
algorithms could be programmed to reflexively deny claims or limit
payouts despite contrary policy language and applicable legal princi-
ples.”"” “An algorithm or software tool can aid Medicare Advantage
plans in determining coverage, but it is the Medicare Advantage organ-
ization’s duty to ensure that the algorithm or artificial intelligence ad-
heres to all relevant regulations governing how these coverage deci-
sions are made by Medicare Advantage organizations.”'® In cases
where post-acute care services are to be ceased, an algorithm or soft-
ware tool can support providers or Medicare Advantage plans by fore-
casting a likely length of stay. Nevertheless, this forecast should not be
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the sole factor in deciding to end post-acute care services.""” Insurance
providers are prohibited from utilizing algorithms or Al to make care
decisions or to refuse coverage for individuals enrolled in Medicare
Advantage plans.’® MAOs may only deny coverage for basic benefits
based on coverage criteria that are specified in § 422.101(b) or (c) or for
other expressly permissible bases, such as network limitations or failure
to comply with prior authorization requirements.'*!

MAOs are required to make decisions regarding medical neces-
sity in line with all the stipulations for such determinations, as specified
in § 422.101(c).'** Decisions should consider the individual circum-
stances of each person, which encompass the patient’s medical history,
the physician’s guidance, clinical records, and ensuring alignment with
all established Traditional Medicare coverage guidelines.'® This in-
cludes established criteria in applicable Medicare statutes, regulations,
National Coverage Determinations (NCDs), or Local Coverage Deter-
minations (LCDs).'* Because the criteria for public coverage are fixed
and cannot be changed, Al is not capable of adjusting these criteria over
time.1?> Predictive algorithms or software tools are unable to implement
any internal coverage criteria that have not been clearly stated and
adopted according to the evidentiary standard specified in
§ 422.101(b)(6).1® This means insurers must base coverage decisions on
a review of the patient’s record and detailed history.?” An algorithm
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(B) Whether the provision of items or services is reasonable and neces-
sary under section 1862(a)(1) of the Act.

(C) The enrollee’s medical history (for example, diagnoses, conditions,
functional status), physician recommendations, and clinical notes.

(D) Where appropriate, involvement of the organization’s medical di-
rector as required at § 422.562(a)(4).
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that bases its coverage decisions on a broader data set rather than the
specific medical history of the patient, the doctor’s advice, or clinical
documentation is non-compliant.'?® Recent litigation involving United
Healthcare and Humana grapples with these inaccuracies and incon-
sistencies.1?

A. The Legal Implications of Artificial Intelligence on Medicare

The drive to cut costs has increasingly led Medicare Advantage
insurers to rely on algorithmic tools that promise efficiency but raise
questions about fairness and accuracy in coverage decisions.’® nHPre-
dicts is a software program developed by NaviHeath, a subsidiary of
UnitedHealthcare (UHC), designed to generate personalized care rec-
ommendations for patients who are ill or injured.’® These recommen-
dations are based on empirical data, real-world experiences, and ad-
vanced analytics.” UHC and Humana (the Defendants) are facing
allegations of implementing strategies that rely on nHPredicts’ algo-
rithmic decision-making to determine coverage outcomes.'*® These are
class action lawsuits which involve their activities as MAOs. UHC is
accused of unlawfully using Al instead of actual medical professionals
to unjustly deny elderly patients the care they are entitled to under
Medicare Advantage Plans.’® This was allegedly done by overriding
the medical necessity determinations made by their treating physicians,
based on the nHPredicts Al model.'

The Al model was known to have a ninety percent error rate, yet
despite this known error rate, UHC continued to systemically deny
claims using their flawed Al model because they knew that only a tiny
minority of policyholders (roughly 0.2%)%® would appeal denied
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claims, and the vast majority would either pay out-of-pocket costs or
forgo the remainder of their prescribed post-acute care.’?”

UHC relied on the patients’ impaired conditions, lack of
knowledge, and lack of resources to appeal the erroneous Al-powered
decisions.'®

This resulted in what the class action Plaintiff’s described as a
fraudulent scheme, affording the company a financial windfall in the
form of policy premiums and profited savings for undelivered prom-
ised care, while the elderly were kicked out of care facilities nationwide,
or forced to deplete family savings to continue receiving medical care —
all because an Al model disagreed with their real doctor’s determina-
tions.’ The UHC case further recognizes the rigid and unrealistic pre-
dictions for recovery, and determinations made by the Al model in cov-
erage criteria in post-acute care settings.'*® UHC utilized the nHPredict
Al Model to estimate the level of care an elderly patient ‘should” need,
yet it supersedes the actual assessments made by doctors regarding the
necessary care for a patient’s recovery.'"! Consequently, UHC deter-
mined coverage not by considering the specific needs of individual pa-
tients, but rather by relying on the results produced by the nHPredicts
Al Model.*2 This approach leads to the unjust refusal of essential care
that the patients’ physicians have recommended. The use of the nHPre-
dicts AI Model by UHC has caused a notable rise in the number of de-
nials for post-acute care coverage.'*®

The nHPredict AI Model is designed to forecast the level of post-
acute care a patient is expected to need, identifying the exact point at
which UHC will cease funding for the patient’s treatment.'* By analyz-
ing a patient’s diagnosis, age, living conditions, and physical abilities,
and comparing them to a database of six million patients accumulated
over years of collaboration with healthcare providers, it forecasts the

137. Id.
138. Id.atq2.
139. Id.atq3.

140. UnitedHealth’s Acquisition, supra note 84.

141. Estate of Gene B. Lokken, Estate of Donald Tetzloff, Estate of Patricia De-
Vore v. UnitedHealth Grp., Inc., United Healthcare Servs., Inc., Optum, Inc., Navi-
Health, Inc., No. 023-CV-03514, Amended Complaint (D. Minn. Apr. 5, 2024).

142. Id.atq{e6.

143. Id.

144. Id. at 32.



NUMBER 2 ARTIFICIAL INTELLIGENCE CAN KILL YOU 423

patient’s medical requirements, anticipated hospital stay duration, and
expected discharge date.'®

These actions, coupled with UHC’s failure to investigate the Al
model’s recommendations, further exacerbates the risks to patients’ in-
dividual circumstances. The resulting determinations often conflict
with basic Medicare Advantage coverage requirements, highlighting
the dangers of relying on algorithmic outputs without adequate over-
sight.*® Building on this concern, plaintiffs allege that UHC went fur-
ther by intentionally constraining employee discretion.’#” Rather than
allowing clinical judgment to override flawed predictions, the com-
pany established performance targets requiring skilled nursing facility
stays to remain within one percent of the durations projected by the
nHPredicts model.’® Employees who deviated from these projections
faced discipline or termination, even when patients demonstrably re-
quired additional care.'®

B. Algorithmic Discrimination in Medical Decision-Making

Al is predominantly utilized by insurers in the processes of un-
derwriting and claims management.'® Specifically, Al is employed to
forecast premiums and potential losses, thereby facilitating expedited
settlements and enabling targeted investigations.'”' Al, by enabling the
examination of a substantial number of claims and the identification of
those necessitating further scrutiny, can be effectively employed to mit-
igate fraud, a significant issue within the industry.' In 2016, insurance
companies in the United States incurred losses exceeding $50 billion
due to fraudulent activities."”® Fundamentally, insurance involves the
precise demarcation of what is included in coverage from what is ex-
cluded.”™ To achieve this, it is essential to use clear and concise lan-
guage. Most insurers focus on reviewing policies and incorporating
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information to deliver content and respond to questions based on what
Al has learned.'® By analyzing large and abstract data sets and having
the ability to detect patterns that might escape human notice, under-
writers can focus on the most critical risks.™ In the same way, claim
handlers can utilize a wealth of data to accelerate the process of review-
ing claims.'™

However, the use of Al has led to allegations of discrimination,
bias, data privacy concerns, and systemic inaccuracies, all of which are
directly related to a lack of human oversight.'s® As Al systems increas-
ingly assume decision-making roles in the insurance sector, concerns
emerge regarding the clarity of these decisions and the responsibility of
the algorithms involved.' There remains a significant likelihood that
Al algorithms could be configured to instinctively dismiss claims or
curtail payouts, even when such actions conflict with the policy’s terms
and established legal guidelines.'® While an algorithm or software tool
can aid Medicare Advantage plans in determining coverage, it is ulti-
mately the MAO’s duty to ensure that the algorithm or Al adheres to
all relevant regulations governing how these coverage decisions are
made.'® When considering the discontinuation of post-acute care ser-
vices, an algorithm or software tool can aid providers or Medicare Ad-
vantage plans by estimating the expected duration of stay. However,
this estimation should not be the only criterion for deciding to stop
post-acute care services.'®> Health insurance companies are prohibited
from utilizing algorithms or Al to determine care or deny coverage for
individuals enrolled in Medicare Advantage plans.'® MAOs are per-
mitted to deny coverage for basic benefits solely based on the coverage
criteria outlined in § 422.101(b) or (c), or for other explicitly permissible
reasons, such as network limitations or non-compliance with prior au-
thorization requirements.'*
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MAO:s are required to make determinations regarding medical
necessity in compliance with all stipulations for medical necessity de-
terminations as specified in §422.101(c).'®® Medical necessity is de-
signed to take into account the unique circumstances of each individ-
ual, which include the patient's medical history, physician
recommendations, and clinical notes, and ensure alignment with all es-
tablished criteria for Traditional Medicare coverage.'® This includes es-
tablished criteria in applicable Medicare statutes, regulations, National
Coverage Determinations (NCDs), or Local Coverage Determinations
(LCDs).'” Because publicly posted coverage criteria are static and un-
changing, Al cannot be used to shift the coverage criteria over time;
predictive algorithms or software tools cannot apply other internal cov-
erage criteria that have not been explicitly made public and adopted in
compliance with the evidentiary standard in § 422.101(b)(6).'%® Insurers
are required to base their coverage decisions on a comprehensive re-
view of the patient’s medical records and detailed history.’® An algo-
rithm that determines coverage based on a broader data set, rather than
the individual patient’s medical history, the physician’s recommenda-
tions, or clinical notes, is non-compliant.'”

Recent legal proceedings address the inaccuracies and inconsist-
encies associated with this matter.””? nHPredicts is a software program
developed by NaviHeath, a subsidiary of UHC, designed to generate
personalized care recommendations for patients who are ill or injured,
utilizing real-world experience, data, and analytics.””? UHC and Hu-
mana are currently under scrutiny for allegedly adopting policies that
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sary under section 1862(a)(1) of the Act.
(C) The enrollee’s medical history (for example, diagnoses, conditions,
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(D) Where appropriate, involvement of the organization’s medical di-
rector as required at § 422.562(a)(4).
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mandate coverage decisions to be determined by the algorithmic out-
puts of nHPredits.'” In the UHC case, a putative class action arises from
the MAQO.'7 The defendant is accused of unlawfully utilizing Al in lieu
of actual medical professionals to improperly deny elderly patients the
care to which they are entitled under Medicare Advantage Plans.'”> This
was allegedly achieved by overriding the determinations of treating
physicians regarding medically necessary care, based on the nHPredict
AI'model."”®

Despite the Al model’s documented ninety percent error rate,
UHC persistently employed this flawed system to systematically deny
claims. This practice was maintained with the understanding that only
a small fraction of policyholders, approximately 0.2 percent, would
challenge the denied claims. Consequently, most policyholders either
incurred out-of-pocket expenses or abandoned the remainder of their
prescribed post-acute care.'””

The UHC case further recognizes the rigid and unrealistic predic-
tions for recovery, and determinations made by the Al model in cover-
age criteria in post-acute care settings.'”® Relying on the nHPredict Al
Model, The Defendants claim to forecast the necessary level of care for
an elderly patient; however, they override the determinations made by
actual medical professionals regarding the care required for a patient’s
recovery.”” Consequently, the Defendants determine coverage not
based on the individual needs of patients, but rather on the outputs
generated by the nHPredict AI Model. This approach has led to the in-
appropriate denial of essential care prescribed by the patients’ physi-
cians. The implementation of the nHPredict AI Model by the Defend-
ants has resulted in a substantial increase in the number of denials for
post-acute care coverage.'®
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The nHPredict AI Model endeavors to forecast the requisite
amount of post-acute care for a patient, identifying the exact juncture
at which Defendants will terminate payment for the patient’s treat-
ment.”®! It compares a patient’s diagnosis, age, living situation, and
physical function to similar patients in a database of six million patients
compiled over the years of working with providers to predict patients’
medical needs, estimated length of stay, and target discharge date.'®
These actions, coupled with UHC's failure to investigate the Al model’s
generated recommendations, further exacerbated patients” individual
circumstances.'® Recommendations produced by the nHPredict Al
Model conflicted with basic rules under Medicare Advantage plan cov-
erage requirements.’ Plaintiffs further argue that UHC intentionally
limited their employees’” discretion to deviate from the nHPredict Al
Model prediction by setting up targets to keep stays at skilled nursing
facilities within one percent of the stays projected by the AI model.'®
Employees who deviated from the nHPredict AI Model projections are
disciplined and subject to termination, regardless of whether patients
required more care.'®® The company’s strict adherence to the algorithm,
even in instances where clinicians expressed disagreement, exemplifies
the potential negative implications of Al and its integration into
healthcare.'"™ In certain instances, the algorithm was employed in cov-
erage determinations that may contravene Medicare’s regulations,
which are intended to safeguard the safety and dignity of beneficiar-
ies.’® As major corporations increasingly assume control over ad-
vanced and largely unregulated Al technologies, patients may become
vulnerable to the influence of these systems, which function discreetly
within healthcare settings. These Al tools may prioritize the financial
interests of large enterprises, potentially compromising the well-being
of individual patients.'®

181. Estate of Gene B. Lokken, Estate of Donald Tetzloff, Estate of Patricia De-
Vore v. UnitedHealth Grp., Inc., United Healthcare Servs., Inc., Optum, Inc., Navi-
Health, Inc., No. 023-CV-03514, Amended Complaint (D. Minn. Apr. 5, 2024).
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IV. Real Harm, Class Actions, and the Human Toll

To grasp the real-world implications of algorithmic governance in
Medicare Advantage, this Section delves into two case studies from re-
cent lawsuits against major insurers. These cases, derived from publicly
filed complaints and supporting documents, provide insight into how
proprietary Al tools have been employed to deny medically necessary
care to elderly and terminally ill patients.’ They are not isolated inci-
dents. Instead, they exemplify a growing trend where machine-gener-
ated decisions override physician judgment, evade regulatory over-
sight, and cause significant harm to those least equipped to challenge
the system.’”! The following stories expose the human cost of surren-
dering clinical discretion to opaque and unaccountable algorithms.

1. CASE STUDY: GENE B. LOKKEN'?

During the pertinent period, Mr. Lokken was a beneficiary of the
Medicare Advantage Plan offered by the Defendants.’ On or about
May 5, 2022, Mr. Lokken, aged ninety-one, experienced a fall at his res-
idence, resulting in fractures to his leg and ankle.’* Subsequently, he
was admitted to Aspirus Tomahawk Hospital.' Prior to his discharge,
Mr. Loken’s physician recommended his admission to Aspirus Hospice
Care due to a decline in his health condition.’®® On or about May 11,
2022, Mr. Lokken was admitted to Tomahawk Health Services (THS) as
a hospice resident.!?” At this time, Mr. Lokken was experiencing signif-
icant weakness, was non-communicative, and endured persistent pain
from his injuries.’®s After a month of skilled nursing care, during which
he engaged in no physical activity due to the healing process of his frac-
tures, Mr. Lokken began to exhibit signs of both mental and medical

190. Estate of Gene B. Lokken, Estate of Donald Tetzloff, Estate of Patricia De-
Vore v. UnitedHealth Grp., Inc., United Healthcare Servs., Inc., Optum, Inc., Navi-
Health, Inc., No. 023-CV-03514, Amended Complaint (D. Minn. Apr. 5, 2024); Plain-
tiffs” First Amended Class Action Complaint at ] 19, 212, Barrows v. Humana, No.
3:23-cv-00654 (W.D. Ky. Apr. 22, 2024) (No. 37).
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improvement.’ On or about June 24, 2022, Mr. Lokken’s orthopedic
physician evaluated his fractured leg, removed a splint, and fitted him
with a removable ankle boot.2® The physician advised that physical
therapy could commence, allowing Mr. Lokken to bear weight as toler-
ated for ambulation and transfers, provided the boot always remained
on. Initial physical therapy sessions were initiated over the subsequent
two to three weeks.?! The physical therapists reported that Mr. Lokken
was gradually regaining strength and mobility, yet continued intensive
physical therapy was deemed medically necessary.?? From July 1, 2022,
to July 20, 2022, the Defendants covered the expenses of Mr. Lokken’s
post-acute care at THS.2%® However, on or about July 20, 2022, the De-
fendants terminated Mr. Lokken’s coverage, providing the explanation
that more inpatient days at the skilled nursing facility are not medically
necessary.? A safe discharge plan has been recommended.?%

Defendants” denial of coverage dumbfounded Mr. Lokken and his
treating physician because Mr. Lokken was in the process of recuperat-
ing from a fall and had been undergoing physical therapy for a dura-
tion of two and a half weeks.2% Following a month of physical inactiv-
ity, Mr. Lokken’s muscles exhibited diminished strength, and he was
relearning to maintain balance while bearing full weight.?” Medical rec-
ords submitted to the Defendants for evaluation indicated that Mr.
Lokken was not prepared for discharge.?® Specifically, the physical
therapist's notes documented, “Neuromuscular: Decreased move-
ment/mobility. Musculoskeletal: Paralysis/Weakness.”2® However, the
Defendants did not review these records when determining whether
Mr. Lokken required further post-acute care.?’0 Mr. Lokken and his
family promptly contested the Defendants’ decision to deny cover-
age.?"' On or around August 1, 2022, Mr. Lokken received a letter from

199. Id.

200. Id.

201. Id.

202. Id.

203. Id.

204. Id.

205. Id.

206. Id.

207. Id. at15-16.
208. Id.at16.
209. Id.

210. Id.

211. Id.



430 The Elder Law Journal VOLUME 33

the Defendants stating that his appeal had been rejected.?'? The letter
explained that there were no acute medical issues, as the patient was
self-feeding and required minimal assistance for hygiene and groom-
ing.?® The decision contradicted the physical therapist’s recommenda-
tion and documentation, which characterized Mr. Lokken’s muscle
functions as paralyzed and weak.?'* Despite this, Mr. Lokken and his
family persistently appealed the Defendants’ denial of coverage.?'®
Nevertheless, the Defendants consistently and unjustly refused to pro-
vide coverage for Mr. Lokken’s medically necessary treatment.?'¢ Con-
sequently, Mr. Lokken’s family was compelled to pay out of pocket to
ensure the continuation of his care.?”” The out-of-pocket expenses in-
curred by Mr. Lokken during his stay at the skilled nursing facility
ranged from $12,000 to $14,000 per month from July 2022 until July
2023.218

2. CASE STUDY: DALE HENRY TETZLOFF*"

The Estate of Dale Henry Tetzloff, acting on behalf of the late Dale
Henry Tetzloff, is the plaintiff in this case.?® Around October 4, 2022,
Mr. Tetzloff, aged seventy-four, experienced a stroke and was subse-
quently hospitalized.??! While at the hospital, his physician recom-
mended that Mr. Tetzloff be transferred to a Skilled Nursing Facility
(SNF) for post-acute care, determining that he would need such care for
a minimum of 100 days.?? In or about November 2022, the Defendants
informed Mr. Tetzloff that his coverage had been denied.? At that
time, he had been at the SNF for just twenty days.??* Mr. Tetzloff had
no alternative but to cover his medical costs himself.22> He and his wife,
Kathleen Tetzloff, contested the denial of coverage.??¢ Following their
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second appeal, a doctor from the Defendants’ side finally examined Mr.
Tetzloff's medical records and concurred with the referring physician
that Mr. Tetzloff needed more time to recuperate from his health con-
dition.?”” Nevertheless, after forty days at the SNF, the Defendants once
again refused Mr. Tetzloff’s coverage, concluding that he was fit for
discharge.?® Mr. Tetzloff’s physician reached out to the Defendants to
convey that Mr. Tetzloff was not ready to leave and still required fur-
ther care, including occupational and physical therapy, to recover.??
Despite this, the Defendants upheld their decision to deny coverage.?
Mr. Tetzloff contacted the Defendants to seek an explanation for the
denial of his claim, but they declined to provide one, citing confidenti-
ality.?! Mr. Tetzloff and his wife persistently appealed the Defendants’
decision, but the Defendants did not reinstate his coverage.?*? As a re-
sult, Mr. Tetzloff faced out-of-pocket expenses exceeding $70,000 over
roughly ten months.? He was discharged in June 2023 to an assisted
living facility, where he passed away on October 11, 2023.23

CASE STUDY: JOANNE BARROWS?%

JoAnne Barrows, the plaintiff, is a participant in Humana’s Medi-
care Advantage Plan.?¢ In November 2021, JoAnne Barrows, aged
eighty-six, suffered a fall at her residence, resulting in a leg fracture.?”
Around November 23, 2021, she was admitted to Methodist Hospital
in St. Louis Park, Minnesota, where her leg was placed in a cast, and
she was instructed not to bear weight on it for six weeks.? By approx-
imately November 26, 2021, Ms. Barrows was discharged from Meth-
odist Hospital and transferred to the Good Samaritan Society Ambas-
sador rehabilitation facility in Robbinsdale, Minnesota.?** On or about
December 9, 2021, Humana notified Ms. Barrows that her coverage
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would end in two days, on December 11, after receiving only about two
weeks of care.?* Both Ms. Barrows and her physician were perplexed
by Humana’s early termination of coverage, as she still had four weeks
remaining on her non-weight-bearing order.?*! Her doctor advised that
she continue with rehabilitation, but Humana declined to cover further
treatment.?#2 Ms. Barrows and her family actively challenged Humana’s
decision to cease coverage, but their appeals were ultimately unsuc-
cessful.?® Humana dismissed the appeals, concluding that Ms. Barrows
was ready to return home, despite her bedridden state and dependence
on a catheter.?* Since Ms. Barrows was not yet fit to return home, her
family had to pay for her continued stay at the Good Samaritan Society
Ambassador rehabilitation facility out of their own pockets.?*> Due to
the high expenses of the facility, Ms. Barrows’ family reluctantly de-
cided to move her to a more affordable assisted living facility.?*¢ Unfor-
tunately, the care at the assisted living facility was inadequate, leading
to a decline in Ms. Barrows’s condition.?#” Consequently, her family
faced another tough decision and ended her care due to the poor qual-
ity of services she was receiving.?*8 Around December 22, 2021, Ms. Bar-
rows returned home, but she was not physically capable of being there
safely.?*® She was unable to use her injured leg, required assistance to
use the restroom, and still had a catheter.? Humana’s unjust denial of
coverage significantly affected Ms. Barrows’s health, as she could not
afford the necessary care she was entitled to receive.?!

Ms. Barrows also suffered significant economic losses in the form
of out-of-pocket payments for treatment that should have been other-
wise covered by her plan.?2 On July 9, 2025, the court ordered the Plain-
tiff to substitute the Estate of Joanne Barrows as the designated party.?
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Tragically, Ms. Barrows passed away before she could pursue her
claims, her death occurring in the wake of care denials traceable to the
algorithmic determination at the heart of her case.?*

The cases of Gene Lokken, Dale Tetzloff, and Joanne Barrows are
not isolated tragedies; they symbolize a broader pattern where Al is
used to control access to care without transparency, clinical accounta-
bility, or meaningful legal oversight.?*> Each denial, though couched in
sterile algorithmic language, signifies a real-life disruption: a missed
treatment, a preventable decline, a life prematurely ended.?¢ These case
studies demonstrate how delegating medical necessity determinations
to proprietary Al tools has created a parallel system of rationing, one
that evades scrutiny while shielding insurers from liability.” As the
next section will reveal, existing legal frameworks are ill-equipped to
address these harms, exposing a dangerous gap in administrative, civil,
and health law protections.

Federal law, however, is unequivocal: while MAOs may utilize
algorithms to aid in coverage determinations, the organizations them-
selves bear full responsibility for ensuring that every determination ad-
heres to all applicable requirements, including the mandate that medi-
cal-necessity decisions be based on the individual patient’s
circumstances.?® Algorithms cannot replace these obligations.

In a scenario involving the decision to terminate post-acute care
services, an algorithm or software tool may assist providers or Medi-
care Advantage plans in predicting a potential length of stay; however,
such a prediction alone cannot serve as the basis for terminating post-
acute care services. To terminate these services in accordance with
§ 422.101(c), the patient must no longer meet the level of care require-
ments necessary for post-acute care at the time of service termination,
which can only be determined by reassessing the individual patient’s
condition prior to issuing the notice of termination of services.?® Fur-
thermore, for inpatient admissions, algorithms or Al alone cannot be

254. Id.; see generally Plaintiffs” First Amended Class Action Complaint at ] 19,
212, Barrows v. Humana, No. 3:23-cv-00654 (W.D. Ky. Apr. 22, 2024) (No. 37) (dis-
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used as the basis to deny admission or downgrade to an observation
stay; the patient’s individual circumstances must be evaluated against
the permissible applicable coverage criteria under § 422.101(c).2

According to § 422.110 of the Social Security Act, which regulates
Medicare Advantage, MAOs are prohibited from refusing, restricting,
or conditioning the provision of benefits or coverage to individuals eli-
gible to join a Medicare Advantage plan offered by the organization
based on any health-related factors.?e! These factors include, but are not
limited to, medical conditions (both mental and physical illnesses),
claims history, healthcare received, medical background, genetic data,
evidence of insurability (including conditions), and disability.2¢> There
is an exception for people who are medically diagnosed with end-stage
renal disease.?®* Nonetheless, if a person develops end-stage renal dis-
ease while being part of a specific MAO, they cannot be removed from
enrollment for that reason.**

Claims outlined in recent litigation brought against MAOs, in-
clude breach of contract, breach of the implied covenant of good faith
and fair dealing, unjust enrichment, violation of insurance claim settle-
ment practices, and insurance bad faith in various states.25 Litigation
has not broached the larger issue of addressing how the Civil Rights
Act of 1964 and the Age Discrimination Act of 1975 prohibit discrimi-
nation based on race, color, or age in programs receiving federal finan-
cial assistance.?% The Civil Rights Act of 1964 and the Age Discrimina-
tion Act of 1975 prohibit discrimination in programs receiving federal
financial assistance.?” Title VI of the Civil Rights Act of 1964 explicitly
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forbids discrimination on the grounds of race, color, or national origin
in any federally funded program.2® Similarly, the Age Discrimination
Act of 1975 aims to eliminate age-based discrimination in federally
funded programs.?®® Section 1557 of the ACA extends these protections
to health programs, including Medicare Advantage, which receive fed-
eral financial assistance.?”?

Al algorithms, used in Medicare Advantage, may disproportion-
ately deny care to elderly patients, potentially violating these statutes.
This includes the availability of remedies, procedures, and rights to any
person aggrieved by discriminatory practices in federally funded pro-
grams.””! Federal agencies are also empowered to issue regulations to
ensure compliance with these anti-discrimination provisions.?”> The
remedies available under the Civil Rights Act, Age Discrimination act
and ACA may shift based upon a political shift in response and philos-
ophy in all of these traditional legal strongholds.

“Al may directly discriminate against certain groups due to dis-
criminatory data used to create the algorithms, based on proxies for
such data, or because the algorithm has not been properly tested to
avoid these outcomes.”?? Scholars and regulators have raised concerns
that algorithms and emerging Al technologies may exacerbate discrim-
ination and bias within health care delivery.?* Under § 1557 of the ACA
MAGOs are legally bound by nondiscrimination requirements that pro-
hibit differential treatment based on race, color, national origin, sex,
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age, or disability in federally funded health programs.?”> Accordingly,
prior to implementing any algorithmic or software tool, MAOs are ex-
pected to ensure that such systems do not perpetuate or intensify exist-
ing inequities, nor introduce new forms of bias into coverage determi-
nations.?’®

V. LEGISLATIVE RESPONSE AND REGULATORY
GAPS

A. 2024 Medicare Advantage Biden Era Strategies

A 2024 examination by the Senate Finance Committee of Al appli-
cations within Medicare Advantage underscores the intersection of en-
during concerns regarding insurer overreach with the nascent dis-
course on algorithmic governance.?”” Legislators expressed significant
concern that insurers have implemented Al systems in a manner that
effectively circumvents statutory coverage standards, leading to exten-
sive denials of care for seriously ill beneficiaries.””® The Biden Admin-
istration has previously endeavored to address persistent issues within
Medicare Advantage, particularly concerning care denials and mislead-
ing marketing practices.?”” In late 2022, CMS proposed a series of re-
forms in response to nearly 4,000 public comments, aimed at enhancing
consumer protections and curbing insurer overreach.®® These
measures included the streamlining of prior authorization processes by
mandating that approvals remain valid for the entire course of treat-
ment, requiring an annual review of coverage policies by qualified pro-
fessionals, and restricting the use of prior authorization in behavioral
health emergencies.?®' Concurrently, CMS sought to mitigate deceptive
advertising practices by prohibiting the use of superlatives such as
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“best” or “most” unless substantiated, banning misleading uses of
Medicare logos, and imposing restrictions on brokers’ ability to solicit
enrollees immediately following educational events.?*

These initiatives reflected an important regulatory recognition:
the privatized Medicare Advantage market not only raises questions of
medical necessity but also implicates consumer protection and equity.
The 2022 proposals further embedded health equity into program over-
sight by requiring culturally competent care for beneficiaries with lim-
ited English proficiency, disabilities, and diverse gender identities, and
by announcing the eventual inclusion of a “health equity index” into
the Medicare Advantage star ratings program beginning in 2027.2%
While significant at the time, these earlier actions were largely incre-
mental, designed to temper rather than transform Medicare Advantage
practices. Scholars noted that, in the absence of enforceable statutory
reforms, prior authorization remained vulnerable to technological ac-
celeration through Al and that equity-focused measures lacked binding
mechanisms of accountability. Indeed, subsequent investigations and
litigation revealed that insurers continued to deploy proprietary algo-
rithms, such as NaviHealth’s rehabilitation tool, to drive coverage de-
nials across millions of enrollees, raising questions about whether reg-
ulatory measures of 2022 were sufficient to meet the program’s
structural challenges.?s*

This history provides crucial context for current debates. Congres-
sional hearings, ongoing class actions, and renewed regulatory scrutiny
reflect a recognition that past reforms, while valuable, have not
stemmed the systemic risks posed by algorithm-driven coverage deter-
minations. As such, the present moment offers an opportunity to move
beyond incremental oversight toward more robust statutory and regu-
latory interventions that explicitly constrain algorithmic authority and
strengthen patient protections in Medicare Advantage.
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B. Limitations of Current Statutory Protections

On November 26, 2024, CMS released the proposed rule for the
contract year 2026 concerning the Medicare Advantage program, the
Medicare Prescription Drug Benefit Program (Part D), the Medicare
Cost Plan Program, and the Programs of All-Inclusive Care for the El-
derly (the Proposed Rule).2®> This initiative is likely one of the final sig-
nificant Medicare reform efforts of the Biden administration. The Pro-
posed Rule integrates several of the Administration’s broader policy
priorities, emphasizing equity, transparency, and modernization in
healthcare delivery and oversight.” In the final rule titled “Medicare
Program; Contract Year 2024 Policy and Technical Changes to the Med-
icare Advantage Program, Medicare Prescription Drug Benefit Pro-
gram, and Medicare Cost Plan Program, Medicare Cost Plan Program,
and Programs of All-Inclusive Care for the Elderly,” which appeared
in the April 12, 2023, Federal Register (88 FR 22120) (hereinafter re-
ferred to as the “April 2023 final rule”), CMS codified regulations that
clarified the obligations and responsibilities for MAOs in covering basic
benefits and established guardrails for MAOs to develop and use cov-
erage criteria in a way that aligns with Traditional Medicare.?” The
rules were applicable to coverage for MAOs beginning in January 1,
202428 Through the engagement of CMS account managers with
MAGOs, the receipt of inquiries from industry stakeholders, and the on-
going audits of the 2024 program, CMS has acquired substantial in-
sights into prevalent misunderstandings concerning the application of
the rules.® The 2026 Proposed Rule is an effort by CMS to clarify the
existing rules and enhance the regulations from the April 2023 final
rule.? Specifically, those rules related to the use of internal coverage
criteria. The proposal seeks to establish policy guardrails to ensure ac-
cess to benefits.”!

285. Christine Clements, Maria Malas, Elizabeth Nevins & Lena Zinner, Key Pro-
posals from the CY 2026 Medicare Advantage and Part D Proposed Rule, SHEPPARD
MULLIN (Dec. 16, 2024), https://www.sheppardhealthlaw.com/2024/12/articles/cen-
ters-for-medicare-and-medicaid-services-cms/key-proposals-from-the-cy-2026-
medicare-advantage-and-part-d-proposed-rule/ [https://perma.cc/GXY9-NJVB].
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CMS has proposed substantial reforms to the prior authorization
process, mandating that plans implement electronic systems to stream-
line requests, maintain approvals for the entire duration of treatment,
and ensure that clinical decisions are grounded in evidence-based
guidelines.?? To specifically address the issue of inappropriate prior
authorization and utilization management practices that impede access
to healthcare, CMS recommends the following amendments to current
regulations: Define “internal coverage criteria” and stipulate that Med-
icare Advantage plans may only employ these criteria in the absence of
Medicare coverage policies.?”® These criteria must be: publicly accessi-
ble and transparent; based on current evidence and widely accepted
guidelines from recognized professional medical societies or consen-
sus-based organizations; and aligned with Medicare’s regulatory re-
quirements.?* Ensure that once a prior authorization is granted, it re-
mains valid for the entire treatment duration, thereby eliminating the
need for repeated approvals and ensuring continuity of care.? Require
plans to provide specific reasons for coverage denials, including the
precise Medicare or plan coverage rule or guideline utilized in the de-
cision, along with a detailed explanation of how the criteria were ap-
plied. ¢ Reaffirm beneficiaries’ rights to appeal denied services and
mandate that plans inform enrollees of their appeal rights.??” Address
retroactive coverage denials, particularly for rural hospitals and critical
access facilities, by ensuring that utilization management practices do
not disrupt payments or access to care.”®

Additionally, CMS plans to collect detailed information from ini-
tial coverage decisions and plan-level appeals to better understand uti-
lization management practices.?®

On October 30, 2023, the Biden Administration issued an Execu-
tive Order titled ““Executive Order on the Safe, Secure, and Trustworthy
Development and Use of Artificial Intelligence.”3® This directive
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mandates that governmental agencies ensure Al tools do not hinder the
progress of equity and civil rights.30! Furthermore, it stipulates that the
implementation of Al within healthcare organizations must not ob-
struct equal opportunity and justice for the American populace.’®
Given the growing use of Al within the healthcare sector, such as, but
not limited to, Al-based patient care decision support tools, vision
transformer-based Al methods for lung cancer imaging applications,
and Al and machine learning based decision support systems in mental
health care settings, it is necessary to ensure that the use of Al does not
result in inequitable treatment, bias, or both, within the healthcare sys-
tem, and instead is used to promote equitable access to care and cultur-
ally competent care for all enrollees.’®

The CMS has acknowledged both the opportunities and chal-
lenges that Al presents in Medicare Advantage and Part D prescription
drug plans.** To address these, CMS has established essential guide-
lines for Medicare Advantage plans to improve algorithmic transpar-
ency, address and reduce potential biases, and ensure human over-
sight, thereby allowing clinicians to maintain control over medical
decisions that affect patient care.*” The primary guidelines include that
Al and automated systems must be used in a way that ensures fair ac-
cess to Medicare Advantage services.®® The application of Al must
comply with existing Medicare rules that forbid discrimination, as out-
lined in section 1853(b) and § 422.110(a), which advocate for equal ac-
cess to Medicare Advantage services.?” These Medicare Advantage
plans are obligated to reveal their use of Al tools, ensuring that benefi-
ciaries and providers are aware of how Al impacts coverage and care
decisions.’® The adoption of these key AI guardrails would require re-
vision of § 422.112(a)(8) to ensure services are provided equitably,

04/Letter-to-CMS-Brooks-LaSure-on-Medicaid-Improper-Payments-with-Sen-
Johnson-42723.pdf [https://perma.cc/UWY8-XYCQ].
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irrespective of delivery method or origin, whether from human or au-
tomated systems.

Collectively, these provisions underscore that the integration of
Al into Medicare Advantage should not be solely at the discretion of
private entities; it must be aligned with statutory nondiscrimination
principles and transparent disclosure obligations. Establishing clear
regulatory frameworks—such as amendments to § 422.112(a)(8)—
would help ensure that automated tools do not compromise equitable
access to healthcare. The urgency of such reforms is heightened by the
rapid expansion of the healthcare Al industry. As adoption accelerates,
the advantages of innovation must be carefully balanced against signif-
icant risks to patient safety and privacy, highlighting the essential role
of robust regulatory oversight. The Al sector within the healthcare in-
dustry is anticipated to experience significant growth.*” While the nu-
merous acknowledged advantages of Al advancement and application
in the healthcare sector are evident, the implications for patient safety
must not be underestimated.’™ To effectively balance these benefits and
risks, regulatory oversight is essential to ensure both patient safety and
data privacy.®" The author’s forthcoming research will explore a regu-
latory framework that examines European Union Al governance over-
sight models and compliance ideologies. This framework aims to pre-
vent provider abuses, address delays inherent in the current system,
and address fairness.*?

309. See Al in Healthcare Market Size, Share & Trends Analysis Report by Competent
(Software Solutions, Hardware, Services), by Application (Virtual Assistants, Connected
Machines), by Region, and Segment Forecasts, 2024-2030, GRAND VIEW RESEARCH
https://www.grandviewresearch.com/industry-analysis/artificial-intelligence-ai-
healthcare-market [https://perma.cc/K2WA-7AFL] (last visited Sep. 16 2025).

310. See, e.g., Sara Gerke, Health Al for Good Rather Than Evil?: The Need for a New
Regulatory Framework for Al-Based Medical Devices, 20 YALE ]J. HEALTH POL’Y L. &
ETHICS 432, 436 (2021) (“Health Al also poses new legal challenges, including ensur-
ing the products’ safety and effectiveness . .. .”); W. Nicholson Price II, Regulating
Black-Box Medicine, 116 MICH. L. REV. 421, 458 (2017).

311. Rachel Davis, Requlating the Off-Label Use of Artificial Intelligence and Machine
Learning-Enabled Medical Devices, 26 VAND. J. ENT. & TECH. L. 771, 772 (2024).

312. Clements, Malas, Nevins & Zinner, supra note 285.



447  The Elder Law Journal VOLUME 33

C. The “Big Beautiful Bill” and the Trump Administration’s
Agenda

On July 4, 2025, President Trump enacted the One Big Beautiful
Bill Act (OBBBA), a reconciliation measure that advances several key
components of the administration’s second-term agenda.®'> Notably,
the final legislation excluded an ambitious provision that would have
effectively preempted nearly all state and local regulation of AL3* The
version of the bill initially passed by the House of Representatives on
May 22, 2025, included a comprehensive ten-year moratorium prohib-
iting states and localities from enforcing “any law or regulation . . . lim-
iting, restricting, or otherwise regulating artificial intelligence models,
artificial intelligence systems, or automated decision systems entered
into interstate commerce.”*"> A subsequent Senate draft adopted a sim-
ilar approach, tying the moratorium to federal funding: states seeking
to access the $500 million earmarked for Al deployment and infrastruc-
ture would have been required to agree not to regulate Al within their
jurisdictions.*

The moratorium ultimately failed to secure sufficient support. As
the reconciliation process advanced, the provision was stripped from
the final bill, reflecting both political resistance to federal preemption
and a reluctance to condition state funding on regulatory abdication.?”
As enacted, the OBBBA leaves states and municipalities free to continue
developing their own frameworks governing Al systems, including
their use in sensitive employment contexts such as hiring, firing, pro-
motion, discipline, performance evaluation, and compensation.!® Sev-
eral jurisdictions have already enacted such laws: Colorado, New York
City, and Illinois have passed prominent statutes regulating Al in em-
ployment, while other states are actively considering similar
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July 4, 2025) (final text omitting Al preemption provisions).

318. Bank & Van Demark, supra note 314.



NUMBER 2 ARTIFICIAL INTELLIGENCE CAN KILL YOU 443

measures.’” The demise of the proposed moratorium has reignited calls
for comprehensive federal regulation of AL Proponents argue that
without a uniform federal standard, businesses face a patchwork of di-
vergent state and local obligations, creating compliance challenges and
regulatory uncertainty.3?0 Critics argue that state and local experimen-
tation serves as essential laboratories of democracy in a rapidly evolv-
ing domain.?”! The unsuccessful moratorium thus underscores the per-
sistent tension between federal uniformity and local autonomy in the
governance of emerging technologies. The OBBBA does not explicitly
require the use of Al within Medicare Advantage, nor regulate its use
in the accurate review of claim denials.32? Instead, it focuses on broader
healthcare system reforms, including those impacting Medicaid and
the ACA marketplaces.?® Meanwhile, separate federal initiatives, par-
ticularly within the CMS, are actively working to regulate and guide Al
integration in healthcare.3?* This includes exploring its potential appli-
cations in areas like prior authorization within Medicare Advantage.’?
Recent discussions and regulatory proposals have underscored the im-
portance of ensuring equitable access and preventing discriminatory
outcomes in Al applications.32

VI. Toward A Transparent and Equitable Regulatory
Framework

A. Policy Recommendations and Legislative Proposals

The preceding analysis reveals that the existing regulatory and le-
gal frameworks overseeing Al-based denials in Medicare Advantage
fall short in safeguarding the rights and health of elderly beneficiar-
ies.’” Effective oversight requires a multi-disciplinary approach,

319. See Colo. Rev. Stat. § 8-2-1301 et seq. (2024); N.Y.C. Local Law 144 (2021);
820 Ill. Comp. Stat. 42/1 et seq. (2022).
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including ethical, technical, and clinical evaluation of algorithmic
tools.?? This debate situates Medicare Advantage at the center of a
broader scholarly discourse on algorithmic accountability in
healthcare. Calls for enforceable due process rights, binding Al over-
sight bodies, and community-centered governance structures reflect an
emerging recognition that Al in health insurance must be subject to the
same principles of legality, transparency, and equity that govern other
domains of administrative action.” The Senate hearings thus serve as
a critical moment in the legal literature, linking concrete patient harms
to the urgent need for regulatory frameworks that constrain algorith-
mic authority in federally regulated health programs.3®

The following recommendations provide a roadmap for reform,
focusing on legislative intervention, regulatory revision, and patient-
centered legal remedies.

Firstly, Congress should pass legislation mandating that all
MAGOs register any algorithmic tools used in coverage determinations
with the CMS, along with clinical validation studies, denial rate reports,
and demographic impact assessments. Federal law should require that
no adverse coverage determination be issued solely based on an auto-
mated system without human review and certification by a licensed
physician, while also requiring that CMS establish regulations that cre-
ate a rebuttable presumption against the validity of any claim denial
generated solely by Al thereby shifting the burden of justification to
the insurer.

Secondly, Congress should allocate funds to create an Algorith-
mic Oversight Division within CMS, modeled after the FDA’s device
surveillance infrastructure, tasked with auditing the use, safety, and eq-
uity of decision-making tools in Medicare Advantage. MAOs should be
obligated to publicly report all algorithm-based denial activities, in-
cluding the number of denials, appeal outcomes, and data on age, race,
disability status, and geography.

Consideration should also be given for allowing patients a statu-
tory right to immediately appeal any Al-based denial, with expedited
review timelines and the option for an external medical opinion. The
establishment of a federal cause of action would enhance the ability to
address algorithmic harm in healthcare by enabling patients to pursue

328. See Tschider, supra note 321, at 96.
329. Herman & Ross, supra note 278.
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legal claims against MAOs for negligence, discrimination, or violations
of procedural due process arising from Al-generated decisions. In cases
of coverage denial appeals that involve algorithmic determinations
lacking adequate transparency, the burden of proof should be shifted
to MAOs.

Lastly, the legal academy plays a crucial role in shaping the next
generation of regulatory lawyers who can address the health equity im-
plications of algorithmic governance. Law schools, legal aid organiza-
tions, and elder justice coalitions must be prepared to recognize and
challenge algorithmic harms. Educators should integrate regulatory Al
analysis into health law and administrative law curricula, training stu-
dents to advocate for systemic reform; while clinics and pro bono initi-
atives can act as early warning systems, documenting harms and cata-
lyzing public interest litigation and policy advocacy.

B. Directions for Future Scholarship and Legal Reform

The replacement of human discretion with Al in Medicare Ad-
vantage claim denials raises significant due process concerns under
both constitutional and administrative law frameworks. Although
MAOs operate within a privatized structure, they administer public
benefits and must therefore adhere to the procedural safeguards inher-
ent in the Medicare Act and the Fifth Amendment.*!

The Supreme Court’s decision in Mathews v. Eldridge provides the
guiding framework for assessing whether procedural protections are
constitutionally adequate.®” The test considers three factors: the private
interest affected, the risk of erroneous deprivation through existing
procedures, and the government’s interest in avoiding additional bur-
dens.? In the context of Medicare Advantage, access to medically nec-
essary care is a private interest that is both urgent and life-sustaining.
The likelihood of incorrect deprivation rises considerably when cover-
age decisions are determined by secretive, proprietary algorithms with-
out sufficient notification or clarification.®®* Unlike traditional

331. See Memorandum from Center of Medicare & Medicaid Services, All Medi-
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Medicare, which offers clearer appeal mechanisms, MAO denials often
lack individualized reasoning, making appeals nearly impossible for
elderly or disabled beneficiaries.**® Many algorithmic denials by MAOs
are issued without substantial review by physicians.3% In certain cases,
doctors working for insurers noted that their clinical advice was fre-
quently overridden by tools such as nHPredict.*¥ The absence of hu-
man supervision breaches not only ethical care standards but also the
regulatory purpose behind Medicare’s medical necessity require-
ment.*® Beneficiaries frequently receive administrative findings that
lack detailed explanations. A 2023 federal court complaint highlighted
that one MAO issued a denial merely stating that the patient ‘did not
meet internal predictive thresholds,” without providing any diagnosis-
specific justification.*

There exists an illusion of oversight in the administrative process.
CMS, nominally responsible for overseeing MAOs, currently does not
review or approve the specific algorithms used in claims processing.
This gap has created an unofficial regulatory void where private enti-
ties exercise authority like a federal agency, yet lack transparency, re-
course, or accountability. Legal scholars have identified this phenome-
non as part of the “private administrative state,” in which delegated
public functions are carried out by corporate intermediaries with little
judicial or political control.* In the context of Medicare Advantage, the
problem is not just technical but constitutional: denial of a government
benefit without adequate procedural protections is a violation of due
process, leaving room for this author’s exploration in a future work.
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VII. Conclusion

Al is often celebrated as a transformative force in modern
healthcare, bringing efficiencies and innovations that were once unim-
aginable. However, as this Article has shown, its unchecked use in
Medicare Advantage coverage decisions has also introduced significant
risk, especially for elderly, disabled, and low-income patients who de-
pend on these plans for essential care.?*! Its unchecked deployment in
Medicare Advantage coverage decisions does not merely introduce ad-
ministration challenges; it creates life-threatening consequences.’?2 Al,
when left unregulated and unaccountable can kill you. Algorithms like
nHPredict have quietly taken on a gatekeeping role once held by hu-
man clinicians and regulatory structures, effectively denying care
through opaque processes that evade scrutiny, resist challenge, and
shield insurers from accountability.3*? At the core of this issue lies a fun-
damental question of justice: Can we accept a healthcare system where
technology, rather than law or ethics, becomes the ultimate decider of
who lives and who suffers? The current state of Al governance in Med-
icare Advantage lacks meaningful procedural safeguards, transpar-
ency, or recourse for those harmed by automated denials. This is not
just a regulatory failure; it is a betrayal of Medicare’s promise to protect
the most vulnerable. To prevent further harm, lawmakers, regulators,
courts, and educators must take decisive action. This Article proposed
a comprehensive framework for regulatory intervention grounded in
administrative law, civil rights, and health equity. The path forward
requires algorithm registration, human-in-the-loop requirements, pre-
sumption of denial invalidity, public reporting, and institutional over-
sight, coupled with meaningful legal remedies for those injured by Al-
generated decisions.

The stories of Medicare Advantage insureds highlighted in this
Article are not anomalies; they are the inevitable outcome of a system
that values cost efficiency over care, opacity over accountability, and
corporate discretion over patient protections. Allowing deployed Al
systems to continue unchallenged means abandoning our legal and
moral duty to protect the elderly from preventable harm. If Al is to play
a role in healthcare, it must be regulated by laws that ensure its power
is wielded responsibly and never at the cost of human life.
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