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Youth does not stand in opposition to age but rather lies along its continuum. Yet in
today’s workplace, youth is increasingly treated as age’s opposite—or even its enemy.
Once praised for energy, adaptability, and fresh perspectives, young professionals now
find these same traits dismissed as inexperience or immaturity. Despite this growing
form of reverse age discrimination, younger workers in Illinois remain without legal
recourse. Neither the federal Age Discrimination in Employment Act of 1967 nor Title
VII of the Civil Rights Act of 1964 protects them, and the Illinois Human Rights Act
mirrors these gaps. This Note examines how these federal and state frameworks
collectively fail to recognize reverse age discrimination claims and explores why the law
remains blind to the problem. It concludes by proposing four reforms —amending the
ADEA, integrating age into Title VII, revising Illinois law, and encouraging workplace
policy initiatives—to extend meaningful protections to younger workers and to align
Illinois with jurisdictions that have already taken steps to combat reverse ageism.
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I. Introduction

Youth, so often a quality desired throughout media and culture,
has recently instead become a quality derided in the workforce.! This
disregard for youth manifests in various forms.? Leia, a twenty-three-
year-old business developer, touched upon her helplessness as the
youngest person in the team: “There were a couple times when my su-
periors referred to my age right in front of me, saying I was too young:
‘What does a 23-year-old know about these things?’”’? After facing sim-
ilar comments, she asked herself what she could do to make her supe-
riors take her seriously.* She started to dress older, act older, and
change her mannerisms.® Despite this effort, Leia said she still felt her
potential for growth was limited.®

What Leia experienced was “ageism,” which is traditionally seen
as the plight of older people.” As times have changed, however, this
ageism has manifested itself against younger people across different in-
dustries and professions.® For example, there is widespread ageism
within the legal profession.’ Just like Leia, Lucy, a twenty-eight-year-
old lawyer, confessed her feelings of powerlessness as a junior associate
when her law firm'’s director habitually made inappropriate jokes about
entry-level candidates and associates: “You just sit there and take it,
because this is the person who controls your income and decides
whether you should be promoted or not. You're not going to call them
on it, because it’s not a level playing field.”"

1. Kate Morgan, The ‘Acute’ Ageism Problem Hurting Young Workers, BBC (Aug.
5,2021), https://www .bbc.com/worklife/article/20210730-the-acute-ageism-problem
-hurting-young-workers [https://perma.cc/ WM44-JQZH].

. Id.

Id.
See infra Part ILA.
See infra Part IL.B.
. See Rebecca Howlett & Cynthia Sharp, Creating the Law Firm of the Future:
Combating Age Bias, ABA (Nov. 22, 2021), https://www.americanbar.org/groups/
gpsolo/resources/ereport/archive/creating-law-firm-future-combating-age-bias/
[https://perma.cc/QCIP-4H89] (ABA discussing ways to combat age bias within the
U.S. law firms); see also Laura Uberoi, ‘Young’ vs ‘Junior’ Solicitors: What's The Differ-
ence?, THE L. SOC'Y (Jan. 26, 2024), https://www.lawsociety.org.uk/topics/blogs/
young-vs-junior-lawyers [https://perma.cc’ AWC4-BMY] (discussing reverse age-
ism faced by junior lawyers in the U.K.).

10. Madeleine Holden, Why Junior Lawyers Are at the Heart of Law’s Bullying and
Harassment Problems, VICE (May 31, 2018, at 19:37 CT), https://www.vice.com/en/

OO NG W
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The Illinois Supreme Court Commission on Professionalism’s re-
cent survey also revealed that nearly a quarter of attorneys practicing
in Illinois experienced workplace bullying, and that younger attorneys
are particularly susceptible: thirty-nine percent of lawyers between
twenty-five and thirty-five reported the highest incidence of being bul-
lied, compared to just twelve percent of those aged sixty-six to seventy-
six."! Bullying, a power play aimed at the easiest target, often occurs
together with reverse ageism,'? preying on the most junior."® But bully-
ing is only one facet of ageism; other forms of reverse ageism include
favoring older candidates over younger ones for jobs or promotion, or
denying younger workers leadership positions or valuable training.'*

Despite being very prevalent and serious, younger workers’ ex-
periences of age discrimination have frequently been overlooked, leav-
ing them vulnerable.” Worse yet, workers in Illinois, unlike workers in
some states, face significant legal hurdles to remedying the wrong due
to the absence of any legal recourse.'® Why is there no recourse? And
how should the law change to provide victims like Leia and Lucy with
legal redress?'”

To answer these questions, after briefly describing ageism, re-
verse age discrimination, and underlying generational stereotypes, this
Note explains how current law can and cannot provide legal remedies

article/why-junior-lawyers-are-at-the-heart-of-laws-bullying-and-harassment-
problems/ [https://perma.cc/CZ52-YXNR] (“As any intern or new grad quickly real-
izes, law firms are intensely hierarchical places, and young lawyers are at the bottom
of the food chain: powerless, overworked, and often desperate to advance up the
career ladder.”).

11.  Workplace Bullying in Law Firms? Survey Says Yes, RAISE THE BAR (Oct. 24,
2024), https://www.raisethebarmedia.co/workplace-bullying-in-law-firms-survey-
says-yes/ [https://perma.cc/9WLE-CZ93].

12. See Reverse Ageism and Bullying Often Occur Together, AGEISM, https://www.
ageism.org/reverse-ageism-and-bullying-often-occur-together/ [https://perma.cc/9
GYV-N5PE] (last visited Oct. 7, 2025).

13. David Lat, Bullying Is ‘Prevalent’ in the Legal Profession, New Study Finds, BL
(Oct. 9, 2024), https://news.bloomberglaw.com/us-law-week/bullying-is-prevalent-
in-the-legal-profession-new-study-finds?sub4=Practicing %20Law &ref=raisethebar-
media.co [https://perma.cc/3XGZ-EFCU].

14.  See infra Part ILB.

15. Christopher Bratt, Dominic Abrams & Hannah ] Swift, Supporting the Old
but Neglecting the Young? The Two Faces of Ageism, NAT'L LIBR. MED. (Feb. 27, 2020),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7144460/ [https://perma.cc/9ZY]-
P8ZQ].

16. See infra Part III.C.

17.  See infra Part IV.
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to younger workers who have suffered age discrimination." First, cur-
rent federal law does not provide any such remedies.” The federal Age
Discrimination in Employment Act of 1967 (ADEA) protects only per-
sons forty or older against traditional age discrimination.? Title VII of
the Civil Rights Act of 1964, which addresses other forms of employ-
ment discrimination, does not include age discrimination, let alone re-
verse age discrimination.?! Further, current Illinois law also provides
no recourse.” The silver lining is that other states, such as New Jersey,
Michigan, and Oregon, have made progress toward recognizing re-
verse discrimination claims under their laws.” Broadening the scope of
research, this note will also introduce the laws of other countries, such
as the U.K,, that allow reverse discrimination claims by workers of any
age.

In the latter part, this Note will make four proposals to strengthen
protections for younger workers in Illinois: (1) amend the federal
ADEA;* (2) as an alternative approach to the first solution, repeal the
ADEA and amend Title VII by integrating age discrimination claims
into Title VIL;* (3) regardless of federal law changes, amend Illinois
law;* and (4) as a non-legal solution on top of other legal solutions, en-
courage companies to utilize HR policies and programs to change the
work culture.®

II. Background

Before diving into the analysis of the law governing reverse age
discrimination, this note first answers the more basic question: what is
reverse age discrimination, and why is it happening? Understanding
the basic concepts of ageism and distinguishing reverse ageism from
traditional ageism will allow readers to understand why the lack of

18.  See infra Part III.

19.  See infra Part IIL.A-B.
20. See infra Part IILA.
21.  See infra Part IIL.B.
22.  See infra Part IIL.C.
23.  See infra Part II1.D-E.
24.  See infra Part IILF.
25.  See infra Part IV.A.
26. See infra Part IV.B.
27.  See infra Part IV.C.
28.  See infra Part IV.D.
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legal remedies to address reverse age discrimination claims is a serious
problem.

A. Ageism and Traditional Age Discrimination

Ageism is defined as “stereotypes, prejudice, and discrimination
towards people on the basis of their age.”? Ageism has been tradition-
ally understood as “discriminatory actions or practices against older
persons that are based on their chronological age or on a perception
that the person is ‘old” (or ‘elderly’).”*

Historically, policymakers have focused on studying this tradi-
tional form of ageism experienced by the elderly.* With respect to the
evolution of ageism, studies have focused on the “structural effects of
modernization” —how modernization has affected the societal status of
the elderly —and policies intended to benefit them.?> Under the mod-
ernization theory, although technologies have significantly increased
longevity, industrialization and automation have caused more compe-
tition in the labor markets and reduced demand for older workers’
skills.®® This societal change resulted in older workers’ loss of jobs or
income and the decline of their social prestige.*

29. Vania de la Fuente-Nufiez, Ella Cohn-Schwartz, Senjooti Roy & Liat
Ayalon, Scoping Review on Ageism against Younger Populations, NAT'L LIBR. MED.
(Apr. 10, 2021), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8069403/ [https://
perma.cc/NQD3-332W].

30. CLAUDIA MAHLER & UN HUMAN RIGHTS COUNCIL, Report of the Independ-
ent Expert on the Enjoyment of All Human Rights by Older Persons (2021).

31. E.g., Liat Ayalon, Pnina Dolberg, Sarmité Mikulioniené, Jolanta Perek-
Biatas, Grazina Rapoliené, Justyna Stypinska, Monika Willinska & Vania de la
Fuente-Nufez, A Systematic Review of Existing Ageism Scales, AGEING RSCH. REV. 54
(2019) (noting that ageism is defined as the stereotypes, prejudice, and discrimina-
tion towards people on the basis of their age); David Burnes, Christine Sheppard,
Charles R Henderson Jr, Monica Wassel, Richenda Cope, Chantal Barber & Karl Pil-
lemer, Interventions to Reduce Ageism Against Older Adults: A Systematic Review and
Meta-Analysis, AM. J. PUB. HEALTH (2019); see also Fuente-Nufiez, Cohn-Schwartz,
Roy & Ayalon, supra note 29 noting that

“Less is known about ageism against younger populations, including
how it is defined, how it manifests, its effects, and how it can be ad-
dressed. (...) To date, most of the existing literature on the topic has
focused on ageism as it affects older adults, including several system-
atic reviews on the determinants, impact, and measurement of ageism
and on available strategies to reduce this phenomenon.”

32. Bratt, Abrams & Swift, supra note 15.

33. Id.

34. Debra Street & Lori Parham, Status of Older People: Modernization,
ENCYCLOPEDIA, https://www.encyclopedia.com/education/encyclopedias-almanacs
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In the employment context, there has not only been a nationwide
movement, but also a worldwide movement to research the evolving
patterns of ageism and to combat traditional age discrimination favor-
ing youth over elderly in the workplace.* The World Health Organiza-
tion (WHO) and other UN agencies have encouraged member countries
to enact laws prohibiting age discrimination within the workplace, cit-
ing examples from countries such as the United States, which already
have laws to protect older workers from discrimination.®

According to the WHO, a review of sixty studies across regions
revealed that ageism in the workplace affects older workers throughout
their work cycle: during recruitment, career advancement, perfor-
mance evaluation, and retirement.” In one of the studies, for example,
the callback rate for interviewing candidates aged twenty-eight was
seventy-seven percent above that of candidates aged thirty-eight.
These studies demonstrate that workers under the age of forty can also
experience traditional ageism, suggesting that ageism is evolving with
the changing times.*

B. Reverse Age Discrimination

In recent decades, however, younger workers have experienced a
different kind of ageism.*’ This reversed form of ageism or “reverse age
discrimination” younger generations face is also called “youngism” or
“youthism.”*!

Compared to the early 2000s, when research on reverse age dis-
crimination was relatively limited, studies on this issue have signifi-
cantly increased in academia and the legal field throughout the 2010s

-transcripts-and-maps/status-older-people-modernization [https://perma.cc/BL4E-
MSUU] (last visited Oct. 7, 2025).

35. WHO, GLOBAL REPORT ON AGEISM 26-27 (2021), https://www.un.org/de-
velopment/desa/dspd/wp-content/uploads/sites/22/2021/03/9789240016866-eng.
pdf; Eliminate Ageism and Age Discrimination, Says UN Expert, UNITED NATIONS HUM.
RTS. OFFICE OF THE HIGH COMM'R (Oct. 1, 2021), https://www.ohchr.org/en/stories
/2021/09/eliminate-ageism-and-age-discrimination-says-un-expert [https://perma.
cc/BLGS-7VPR].

36. Id.at 95-96.

37. Id. at26.
38. Id.
39. Seeid.

40. See Bratt, Abrams & Swift, supra note 15.

41. Stéphane P. Francioli & Michael S. North, Youngism: The Content, Causes,
and Consequences of Prejudices Toward Younger Adults, NAT'L LIBR. MED. (Aug. 19,
2021), https://pubmed.ncbi.nlm.nih.gov/34410803/ [https://perma.cc/E6VP-SWW]].
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and 2020s.*? Research conducted within the past decade suggests that
younger workers have frequently reported receiving belittling com-
ments or fewer development opportunities and being perceived as less
competent because of their youth within their workplace.®

Social science studies also show that reverse ageism can combine
with racism or sexism, particularly affecting younger adults from mi-
nority groups and younger women.* For example, in legal fields, re-
verse age discrimination may manifest in female junior associates “be-
ing frequently interrupted or having their ideas dismissed by senior
attorneys.” *® During the American Bar Association’s (ABA) focus
group interview, one female Asian lawyer talked about her unique
frustration: “I get so many comments because I'm Asian, I'm a woman,
and I look young. They try the first-year associate thing, they try the
honey thing, they ask where are you from, you speak English so well,
you don’t even have an accent.”* Because reverse age discrimination
frequently occurs along with discrimination based on race, gender,

42.  See generally Lisa A. Marchiondo, Ernest Gonzales & Shan Ran, Development
and Validation of the Workplace Age Discrimination Scale, 31 J. BUS. PSYCH. 493, 494-95
(“Though sparse, increasing literature suggests that younger workers also face dis-
criminatory treatment. Despite their seeming dissimilarities, younger and older
workers alike possess less influence and fewer resources than middle-aged workers.
Both groups are subject to more negative stereotypes.”) (internal citations omitted).
Upon review of available literature, it is hard to know how much reverse age dis-
crimination might have been happening before the 2000s. Regardless of whether
reverse age discrimination has remained steady over centuries or increased signifi-
cantly in recent decades, it merits legal recourse and other remedial measures.

43. Fuente-Nufiez, Cohn-Schwartz, Roy & Ayalon, supra note 29; Michelle Ray-
mer, Marissa Reed, Melissa Spiegel & Radostina K. Purvanova, An Examination of
Generational Stereotypes as a Path Towards Reverse Ageism, 20 PSYCH. MANAGER ]. 148,
154-56 (2017), https://www.apa.org/pubs/journals/features/mgr-mgr0000057.pdf
[https://perma.cc/N4RH-UNKS]; Jacob Dennis, Age Discrimination Under 40, NAT'L.
YOUTH RTS. ASS'N. (Apr. 19, 2020), https://www.youthrights.org/age-discrimina-
tion-under-40/ [https://perma.cc/L59Q-PHLS].

44. See Todd Collins, Tao L. Dumas & Laura Moyer, Intersecting Disadvantages:
Race, Gender, and Age Discrimination Among Attorneys, 98 SOC. SCI. Q. 1, 2-3 (2017),
https://ir.library.louisville.edu/cgi/viewcontent.cgi?article=1403&context=faculty
[https://perma.cc/M2YC-7UKT].

45. Rebecca Howlett & Cynthia Sharp, Creating the Law Firm of the Future: Com-
bating Age Bias, ABA (Nov. 22, 2021), https://www.americanbar.org/groups/gpsolo/
resources/ereport/archive/creating-law-firm-future-combating-age-bias/  [https://
perma.cc/QCI9P-4H89]; Charles Joseph, A Lawyer’s Take: What Is Age Discrimination
Anyway?, TOP RESUME (Feb. 21, 2019), https://topresume.com/career-advice/what-
is-age-discrimination [https://perma.cc/CRB3-ACMU].

46. Collins, Dumas & Moyer, supra note 44.
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sexual orientation, or disability, it can be difficult for victims to pin-
point a single, precise reason for unfair treatment.*

Additionally, due to the unique characteristics of reverse age dis-
crimination, victims face multiple obstacles when pursuing litigation.*
Reverse ageism is often very subtle.* Because it is not always explicit,
reverse ageism may manifest in passing remarks.” Examples would be
older colleagues referring to a younger female coworker as “girls” or
giving backhand compliments such as “You don’t look older than X,
are you sure you are old enough to have this job?”*' Such subtleties fur-
ther complicate the litigation of reverse discrimination cases in court.*

C. Generational Stereotypes

Why, then, does reverse age discrimination occur? It results partly
from generational stereotypes.” There has been traditional beliefs that
older generations are “keepers of societal and religious values,” and
that they are “wiser and better tested.”> By contrast, people tend to as-
sociate younger generations, Millennials and Gen Z, with positive
words like “ambition,” “intelligence,” and “tech-savvy,” and negative
words like “entitled,” “coddled,” “disrespectful,” and “radical.”* Such
stereotypes have been reinforced by popular press articles, TV shows,
and training seminars.*

47. Id.; WHO, supra note 35.
48. See Gianna Prudente, Does ‘Reverse Ageism’ Exist in the Workplace? Here's
What You Need to Know, LINKEDIN (Jan. 4, 2023), https://www linkedin.com/pulse/

does-reverse-ageism-exist-workplace-heres-what-you-need-prudente [https://
perma. CC/X65N -YKYK].

49.

50. Id

51. Id.

52. Seeid.

53. Francesca Di Meglio, 11 Stereotypes about Millennials, Gen Z, and Gen X at
Work, HR EXCHANGE NETWORK (May 25, 2023), https://www.hrexchangenetwork.
com/hr-talent-management/articles/11-stereotypes-about-millennials-gen-z-and-
gen-x-at-work [https://perma.cc/J3MB-6QAL].

54. Michelle Raymer, Marissa Reed, Melissa Spiegel & Radostina K. Pur-
vanova, An Examination of Generational Stereotypes as a Path Towards Reverse Ageism,
20 PSYCH. MANAGER ]J. 148, 149 (2017).

55. Morgan, supra note 1.

56. See, e.g., Millennials: The Me Me Me Generation, Millennials are Lazy, Entitled
Narcissists Who Still Live with Their Parents, TIME (May 9, 2013), https://time.com/
247/millennials-the-me-me-me-generation/ [https://perma.cc/ WXM8-X9QY]; see also
Raymer, Reed, Spiegel & Purvanova, supra note 54, at 155 (citing 60 Minutes, TV
show claiming that a “new breed of American worker is about to attack everything
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These invisible social biases become particularly pronounced in
the workplace.”” Studies indicate that older workers tend to perceive
Millennials as workers with “lower levels of impulse control, work cen-
trality, work ethics, altruism, authenticity, patience, commitment, sat-
isfaction, and motivation, and higher levels of leisure, individualism,
narcissism, pay and promotion expectations, entitlement, and turnover
intentions.”® Older workers also tend to have lower expectations when
assessing the leadership abilities of younger workers in managerial po-
sitions.”

Just like traditional ageist biases, which adversely affect older
workers’ employment opportunities, generational stereotypes affect
younger workers throughout their work cycle.®” According to a survey
of 782 U.S. hiring managers, thirty-one percent of them said they avoid
hiring Gen Z.*' The managers reported Gen Z workers are often late, do
not dress professionally, do not use appropriate language for work, and
show other shortcomings, including getting offended too easily and not
responding well to feedback.®* Despite the toxic work culture arising
out of this prejudice, younger workers bear the burden of learning skills
from more senior colleagues while maintaining a hardworking but
humble profile.

Besides, one expert says the “generational cycle” —the tendency
of older generations to discriminate against younger generations, with
the younger generations repeating the pattern by later discriminating
against even younger generations—has existed for centuries.* Simply

you hold sacred” and Scott Hess’s TED Talk, Millennials: Who They Are and Why We
Hate Them, as examples of popular sources making reverse-ageist ideologies salient.)

57. See Raymer, Reed, Spiegel & Purvanoya, supra note 54, at 150.

58. Id.at155.

59. See Mary Hair Collins, Joseph F. Hair Jr. & Tonette S. Rocco, The Older-
Worker-Younger-Supervisor Dyad: A Test of the Pygmalion Effect, 20 HUM. RES. DEV. Q.
21, 23-24 (2009).

60. See 1 in 3 Hiring Managers Say It’s Beneficial to Avoid Hiring Gen Z, Senior
Candidates, RESUME BUILDER (Mar. 27, 2024), https://www.resumebuilder.com/1-in-
3-hiring-managers-say-its-beneficial-to-avoid-hiring-gen-z-senior-candidates/
[https://perma.cc/7NEF-X54E].

61. 3 in 10 Hiring Managers Say They Avoid Hiring Gen Z Candidates, RESUME
BUILDER (Jan. 25, 2024), https://www.resumebuilder.com/3-in-10-hiring-managers-
say-they-avoid-hiring-gen-z-candidates/ [https://perma.cc/H2BZ-USRW].

62. Id.

63. 1in 3 Hiring Managers Say It’s Beneficial to Avoid Hiring Gen Z, Senior Candi-
dates, supra note 60.

64. Morgan, supra note 1; Harvey A. Friedman Center for Aging, “Kids These
Days”: Why Youth-directed Ageism Is an Issue for Everyone, INST. FOR PUB. HEALTH
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put, “the ‘kids these days’ attitude has existed as long as there have
been kids to criticize.”®
It is time to break the vicious cycle.

III. Analysis

Given how common it is for younger workers to face reverse age
discrimination,® it is important to examine how federal and state laws
can and cannot protect younger workers from this problem.

A. Federal Law: ADEA

The federal Age Discrimination in Employment Act (ADEA) is the
core legal mechanism to remedy age discrimination within the work-
place.” Until 2004, there had been circuit splits on whether to expand
the federal ADEA’s scope to include reverse age discrimination claims
brought by younger members of the protected class.® In 2004, the U.S.
Supreme Court reversed the Sixth Circuit’s decision in General Dynam-
ics Land System v. Cline, determining that the ADEA does not recognize
reverse discrimination claims and thus, does not prohibit favoring
older workers over younger ones.®” Below, this Note will introduce
these circuit splits before describing state law addressing reverse age
discrimination.

1. ENACTMENT OF THE ADEA (1967)

The ADEA was enacted in 1967 to prohibit employment discrim-
ination against persons forty years of age or older.”” When enacting the
ADEA, Congress intended to protect older workers from “arbitrary age
limits regardless of potential for job performance,” which adversely

(Oct. 26, 2021), https://publichealth.wustl.edu/kids-these-days-why-youth-directed-
ageism-is-an-issue-for-everyone/ [https://perma.cc/L89T-DE92].

65. Morgan, supra note 1.

66. See supra Part I1.B.

67. See29U.S.C.§621.

68. See Aaron D. Lacy, You Are Not Quite as Old as You Think: Making the Case
for Reverse Age Discrimination Under the ADEA, 26 BERKELEY J. EMP. & LAB. L. 363,
372-80.

69. Id.at381.

70. Age Discrimination in Employment Act of 1967, EEOC, https://www.eeoc.gov/
statutes/age-discrimination-employment-act-1967  [https://perma.cc/Z6KX-X6Q2]
(last visited Oct. 7, 2025).
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affect their employment opportunities or status, in the face of “rising
productivity and affluence.””

Specifically, the ADEA prohibits an employer from failing or re-
fusing to hire, discharging, or discriminating against any individual
with respect to his compensation, terms, conditions, or privileges of
employment because of such individual’s age.”” A plaintiff may prove
age discrimination by either of two methods: (1) by presenting direct or
circumstantial evidence that age was the determining factor in the em-
ployment decision; or (2) by utilizing the McDonnell Douglas burden-
shifting method of proof.”

Under the latter method, a plaintiff may establish a prima facie
case by satisfying the following elements: (1) the plaintiff is a member
of the protected class, meaning they are at least forty years old; (2) the
plaintiff was meeting their employer’s legitimate expectations at the
time of the adverse employment action; (3) the plaintiff suffered an ad-
verse employment action; and (4) the adverse action occurred under
circumstances that give rise to an inference of age discrimination, such
as being replaced by a significantly younger person or being treated
less favorably than similarly situated younger employees.”

2. CIRCUIT SPLITS (PRE-2004)

Since its enactment, the ADEA has addressed traditional age dis-
crimination claims brought by older workers who were discriminated
against in favor of the youth.” However, when reverse age discrimina-
tion claims filed against employers favoring older workers over
younger ones began to emerge, circuits were divided over whether to
recognize them under the ADEA.”

In Hamilton v. Caterpillar, a reverse age discrimination case of first
impression before the Seventh Circuit Court of Appeals, the court held
that the ADEA does not permit reverse age discrimination claims
brought by younger members within the statute’s protected class.” In

71. 29U.S.C.§621.

72. 29 U.S.C. § 623(a)(1).

73. Kralman v. Ill. Dep’t of Veterans” Affairs, 23 F.3d 150, 153 (7th Cir. 1994)
(citing McDonnell Douglas v. Green, 411 U.S. 792, 802 (1973)) (“explaining that the
complainant must first plead the elements then the burden shifts to the employer to
refute the allegations”).

74. Konowitz v. Schnadig Corp., 965 F.2d 230, 232 (7th Cir. 1992).

75.  See Lipnic, infra note 190.

76. See Lacy, supra note 68, at 372-80.

77. Hamilton v. Caterpillar, Inc., 966 F.2d 1226, 1227-28 (7th Cir. 1992).
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Hamilton, employees who were between the ages of forty and fifty
brought a reverse age discrimination claim against their employer after
they were not offered the same retirement benefits as the employer’s
older workers.”

Because Congress intended to protect “older workers” or “older
persons” from “arbitrary age discrimination,” the Seventh Circuit held
that the court is “unwilling to open the floodgates to attacks on every
retirement plan.”” The court further explained that there is “no evi-
dence in the legislative history that Congress had any concern for the
plight of workers arbitrarily denied opportunities and benefits because
they are too young.”®

By contrast, the Sixth Circuit was in favor of expanding the
ADEA’s scope.®! In Cline v. General Dynamics Land System, the Sixth Cir-
cuit held that the ADEA allows members of the protected class to bring
reverse age discrimination claims.® The factual circumstances of Cline
resemble those in Hamilton. In Cline, employees who were between the
ages of forty and forty-nine claimed that the new collective bargaining
agreement was discriminatory because it provided health benefits
upon retirement only to employees aged fifty or older.®

Contrary to the Seventh Circuit, the Sixth Circuit arrived at a dif-
ferent conclusion.** Although the court conceded that the majority of its
sister circuits have held that the ADEA does not provide a cause of ac-
tion for reverse age discrimination, the court explicitly stated that “the
Hamilton opinion fails to properly interpret the ADEA.”* The court rea-
soned that the Hamilton holding contradicts the interpretation of the
Equal Employment Opportunity Commission (EEOC), the federal
agency authorized to enforce employment discrimination laws, includ-
ing the ADEA. The court found that the EEOC’s interpretation, which
determined that the ADEA prohibits both traditional and reverse dis-
crimination, was “a true rendering of the language.”® The court cited
the EEOC regulation, in which the agency noted:

78. Id.at1226-27.

79. Id.at1228.

80. Id.

81. See Cline v. Gen. Dynamics Land Sys., 296 F.3d 466, 472 (6th Cir. 2002).
82. Id.

83. Id. at467-68.

84. Id. at467.

85. Id. at 470.

86. Id.at471.
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Itis unlawful . . . for an employer to discriminate in hiring or in any
other way by giving preference because of age between individuals
40 and over. Thus, if two people apply for the same position, and
one is 42 and the other 52, the employer may not lawfully turn
down either one on the basis of age, but must make such decision
on the basis of some other factor (emphasis added).”

The court noted that the agency’s interpretation is entitled to ju-
dicial deference.® The court also explained that the plain language of
the ADEA, when read together with the prohibition on discrimination
against “any individual,” clearly indicates that “an employer may not
discriminate against any worker age forty or older on the basis of
age.”® Given that Congress “did not” explicitly exclude the reverse dis-
crimination claims even though it “clearly had the power and acuity to
do so,” the court reversed the district court’s decision to grant the em-
ployer’s motion to dismiss.*”

3. GENERAL DYNAMICS LAND SYSTEM V. CLINE (2004)

In 2004, the U.S. Supreme Court resolved these conflicts by revers-
ing the Sixth Circuit’s decision in Cline.”* The Supreme Court held that
the ADEA does not prohibit favoring the relatively old over the rela-
tively young.*> The Court noted that age discrimination is different
from racial or sex-based discrimination, which is precisely why Con-
gress did not include age as a Title VII category in the Civil Rights Act
of 1964.”

Additionally, the Court pointed to the ADEA’s text, purpose, and
legislative history,* which specifically indicated that Congress was
concerned with protecting older employees relative to younger em-
ployees.” Because the ADEA should be reserved for protecting “older
persons,” the core group it is designed to protect,”® and removing age
limits might dilute Congress’s original intention to address the specific

87. Id.
88. Id.
89. Id. at469.
90. Id.at472.

91. Gen. Dynamics Land Sys. v. Cline, 540 U.S. 581, 600 (2004).
92. Id. at 600.

93. Id. at 586-87.

94. Seeid. at 591.

95. Seeid. at 584-91.

96. 29U.S.C.§621.
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issues of older workers, the Court held that reverse age discrimination
claims fall outside the ambit of the ADEA.”

With respect to the forty-year-old threshold, the Court cited the
reports which Congress relied on when enacting the ADEA in 1967 and
explained:

If Congress had been worrying about protecting the younger
against the older, it would not likely have ignored everyone under
40. The youthful deficiencies of inexperience and unsteadiness in-
vite stereotypical and discriminatory thinking about those a lot
younger than 40, and prejudice suffered by a 40-year-old is not typ-
ically owing to youth, as 40-year-olds sadly tend to find out. The
enemy of 40 is 30, not 50.

Note that even twenty years ago, the Court recognized the poten-
tial discrimination younger generations may face due to their “youthful
deficiencies of inexperience and unsteadiness.”* In any event, the Su-
preme Court’s Cline ruling foreclosed any federal-level channel for in-
dividuals to challenge reverse age discrimination.'®

Since Cline, the ADEA’s statutory scheme has worked to employ-
ers’ advantage by permitting them to favor older workers over younger
workers.""! In Strickland v. Village of Richton Park, an Illinois worker aged
forty-three, who worked as a records clerk at the Village of Richton
Park, sued the employer for reverse age discrimination under the
ADEA.'” The plaintiff alleged that the employer gave more favorable
treatment to other older records clerks and required her to work the
midnight shift because she was one of the youngest clerks.'® A decade
after the Cline ruling, the U.S. District Court for the Northern District of
Illinois, again, reiterated the fact that the ADEA bars employers from
“discriminating against older employees, not in favor of them.” '™

97. Cline, 540 U.S. at 589-90 (2004).
98. Id.at591.
99. Seeid.

100. Id. at 600.

101. Amy Hackney Blackwell, Reverse Age Discrimination Permissible Post-Cline,
27 NO. 10 QUINLAN, EMP. TERMINATIONS L. BULLETIN ART. 2, https://www.west
law.com/Document/145f1af754feel1dca51ecfdfaled2cd3/View/ [https://perma.cc/Y]
6U-B5JF] (last visited Oct. 7, 2025).

102. Strickland v. Vill. of Richton Park, No. 14 C 2741, 2015 U.S. Dist. LEXIS
112863, at *1-2 (N.D. Ill. Aug. 26, 2015).

103. Id. at *2-3.

104. Id. at*3.
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B. Federal Law: Title VII

Next, Title VII of the Civil Rights Act of 1964, another major fed-
eral law prohibiting employment discrimination, does not include
“age” as a protected characteristic.'® Title VII is different from the
ADEA in that it recognizes reverse discrimination claims'® and pro-
tects employees and job applicants from employment discrimination
based on five discrete categories: race, color, religion, sex, and national
origin.'"”

Congress’s decision to exclude age from Title VII was likely due
to its recognition that age discrimination involves different considera-
tions compared to other forms of discrimination.'® That is, there can be
legitimate connections between age and job performance for certain
roles, which is why the ADEA includes provisions allowing age to be
considered a bona fide occupational qualification in specific circum-
stances.'” Deferring to Congress’s intention, the Supreme Court has
consistently distinguished age discrimination from racial and other
types of discrimination."”

C. State Law: Illinois

Given that the Supreme Court has foreclosed any possibility of
recognizing reverse age discrimination under the ADEA, it is critical to
delve into a state-level analysis and ask whether there are any states
recognizing reverse age discrimination claims under their laws. The
good news is that the federal ADEA does not fully preempt state age

105. 42 U.S.C. § 2000e.

106. See, e.g., Schurr v. Resorts Int’l Hotel, Inc., 196 F.3d 486, 493 (3d Cir. 1999)
(holding that a plaintiff, who argued race was the determining factor when an
equally qualified minority candidate was chosen for a job under an affirmative ac-
tion plan imposed on casinos, had standing in his reverse discrimination claim un-
der Title VII and had suffered an injury in fact).

107. 42 U.S.C §2000e-2.

108. See Cline, 540 U.S. at 586-87 (“Congress chose not to include age within
discrimination forbidden by Title VII of the Civil Rights Act of 1964, § 715, 78 Stat.
265, being aware that there were legitimate reasons as well as invidious ones for
making employment decisions on age. Instead it called for a study of the issue by
the Secretary of Labor, ibid., who concluded that age discrimination was a serious
problem, but one different in kind from discrimination on account of race.”).

109. 29 U.S.C. § 623; see Rodriguez v. Taylor, 569 F.2d 1231, 1236-37 (3d Cir.
1977).

110. Cline, 540 U.S. 581, 586-87 (2004).



608  The Elder Law Journal VOLUME 33

discrimination laws.'"! The ADEA also does not affect the jurisdiction
of the state agencies performing similar functions under 29 U.S.C.
§ 633.12 When alleged age discrimination occurs in a state which has its
separate age discrimination law, § 633(b) allows state agencies to prior-
itize state proceedings over federal actions."” Furthermore, states are
free to develop their age discrimination laws separate from the
ADEA.™

A few states have used this freedom to enable reverse age discrim-
ination claims,!s but Illinois has not done so,!'¢ leaving younger work-
ers outside the statutory concern without redress for reverse age dis-
crimination.!”

1. ILLINOIS STATUTES

The Illinois Human Rights Act (IHRA or the Act) prohibits em-
ployers from discriminating against workers forty or older “on the ba-
sis of age.”!"® The IHRA states that it is a civil violation for an employer
“to refuse to hire, to segregate, or to act with respect to recruitment,
hiring, promotion, renewal of employment, selection for training or ap-
prenticeship, discharge, discipline, tenure, or terms, privileges, or con-
ditions of employment on the basis of ‘age.””'"

Plaintiffs alleging age discrimination under the IHRA must file
their claims with the Illinois Department of Human Rights (IDHR)
within two years after the alleged discriminatory practice.’ The IDHR
has the authority to grant plaintiffs actual damages and/or order equi-
table relief, such as back pay, hiring, reinstatement, or promotion.'*!

111. Tracey A. Cullen, Reverse Age Discrimination Suits and the Age Discrimination
in Employment Act, 18 ST. JOHN’S J.L. COMMENT. 271, 304-05 (2003) (noting that the
ADEA does not preempt state age discrimination laws).

112. 29 U.S.C. §633.

113. 29 U.S.C. § 633(b).

114. Jacob Dennis, Age Discrimination Under 40, NAT'L. YOUTH RTS. ASS'N.
(Apr. 19, 2020), https://www.youthrights.org/age-discrimination-under-40/ [https://
perma.cc/L59Q-PHLS].

115. Id.

116. See Ring v.R.J. Reynolds Indus., Inc., 597 F. Supp. 1277, 1280 (N.D. I11. 1984).

117. Id.

118. 775 ILL. COMP. STAT. 5/2-102 (2025).

119. Id.; see 775 ILL. COMP. STAT. 10/1 (2025); 775 ILL. COMP. STAT. 5/1-103(Q)
(2025) (defining “unlawful discrimination” to include age-based discrimination
among the list of protected class categories).

120. 775 ILL. COMP. STAT. 5/7A-102(A)(1) (2025).

121. 775 ILL. COMP. STAT. 5/8 A-104(A)(1) (2025).
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Upon exhausting their administrative remedies, plaintiffs may proceed
to circuit court, where they have the right to a jury trial.'*

Just like the federal ADEA, except in the context of training or ap-
prenticeship programs where the statute applies to individuals aged
eighteen to thirty-nine, the IHRA identifies “individuals who are at
least 40 years old” as its protected class.'® Except for the Illinois Pen-
sion Code, which mandates compliance with the federal ADEA with
specific changes to contributions and accruals only for employees over
the age of sixty-five, the same age limitations are applied to all other
cases under the IHRA."*

2. ILLINOIS CASE LAW

A review of cases reaffirms that the IHRA’s scope of protection is
limited. In Ring v. R.J. Reynolds Industries, Inc., a plaintiff, a salesman
aged thirty-nine, alleged that his employer terminated him after dis-
covering some reporting errors in his sales calls and violated the
IHRA’s age discrimination provisions.'* Applying the IHRA to the
case, the federal court reiterated that the Act only applies to workers
aged between forty and seventy years old.'** Because the plaintiff was
thirty-nine at the time of termination, the court held that the plaintiff
did not have a viable claim under the IHRA."”

Considering the absence of available legal grounds in Illinois, it is
no surprise that it is rare for younger workers to file reverse age dis-
crimination complaints with state agencies or courts.'*

122, See Employment Discrimination Laws Comparison Chart (IL and Federal), LEXIS+
(June 18, 2024), https://plus.lexis.com/api/permalink/82a07c91-5e9d-423c-b182-c46
bd820e6a8/?context=1530671 [https://perma.cc/FI9L-LZCB].

123. 775 ILL. COMP. STAT. 5/1-103(A) (2025).

124. 40 ILL. COMP. STAT. 5/9-121.9 (2025); 40 ILL. COMP. STAT. 5/11-125.6 (2025).

125. Ring v. RJ. Reynolds Indus., Inc., 597 F. Supp. 1277, 1279 (N.D. III. 1984).

126. 1Id. at 1280.

127. Id.

128. The databases used by this research were Illinois Appellate or Supreme
Court opinions databases (https://www.illinoiscourts.gov/top-level-opinions/), Illi-
nois Human Rights Commission decisions databases (https://hrc.illinois.gov/deci-
sion.html), LexisNexis, and Westlaw. See also Patricia C. Kussmann, Discrimination
Against Younger Persons in Favor of Older Persons (Reverse Age Discrimination), 6
A.L.R.7TH ART. 7 (2015); Frank B. Garrett III, Jessica A. Milligan, Susan E. Nicholas
& Kevin P. Noll, School Law: Personnel and Student Issues: [6.59] Reverse Age Discrim-
ination (Archived 2021 Edition), IICLE, https://www.iicle.com/IicleOnline/Detail/
34121?itemId=168027&s=reverse%20age%20discrimination#168027 [https://perma.
cc/6QUL-4U7N] (last visited Oct. 7, 2025).
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In the three years from 2022 to 2024, among the court opinions
disclosed to the public, there were no reverse age discrimination claims
decided in either the Illinois Supreme Court or the Illinois Appellate
Court.'® All available age discrimination decisions addressed tradi-
tional discrimination claims brought by plaintiffs over forty, who had
allegedly been discriminated against in favor of younger workers."’ A
review of cases filed with the Illinois Human Rights Commission in the
past three years revealed similar results.”® Even after broadening the
research scope to include the past twenty years—the period since the
Cline decision (2004-24)—the research yielded no results; no reverse
age discrimination cases were found in either state court databases or
commercial legal research databases, demonstrating the reality of
younger workers in Illinois having neither federal nor state protections
against age discrimination.'*

D. State Law: New Jersey

By contrast, other states have provided legal grounds to remedy
reverse age discrimination in the workplace.’ New Jersey has been
prominent among those states.”™ Understanding how New Jersey es-
tablished and developed its law might point the way toward concrete
solutions.'®

1. NEW JERSEY STATUTES

The New Jersey Law Against Discrimination (LAD) prohibits age
discrimination against all adult workers, unless imposing an age limit

129. Opinions and Rule 23 Orders, ILL. COURTS, https://www.illinoiscourts.gov/
top-level-opinions/ [https://perma.cc/TFK9-TRKZ] (last visited Oct. 7, 2025).

130. See Walczak v. Hum. Rts. Comm’n, 2024 IL App (1st) 221497-U, { 3 (1.
App. Ct. May 17, 2024); Barron v. Human Rights Comm’n, 2023 IL App (1st) 220480-
U, 14 (1. App. Ct. Aug. 1, 2023).

131.  See Bianchi v. Exelon, IIl. Hum. Rts. Comm’n Rep. 2019CA1426, at 2 (Dec.
12, 2022); Lester v. Univ. of Ill. Circle Campus, Ill. Hum. Rts. Comm'n Rep.
2019CR1049, at 2 (Feb. 27, 2024).

132.  See, e.g., Cano v. Vill. of Dolton, 620 N.E.2d 1200, 1202 (Ill. App. Ct. 1993)
(dismissing a plaintiff’s claim because he was 39 years old when terminated from
his position and replaced by a younger employee); Ring v. R.J. Reynolds Industries,
Inc., 597 F. Supp. 1277, 1280 (N.D. I1l. 1984).

133. Cullen, supra note 111, at 304-05.

134. Id.

135. See also 1 Employment Litigation in New Jersey 11.04 (2024), LEXIS+, https://
plus.lexis.com/api/permalink/2235ac46-98f4-4ed5-b36b-059{7{7260f4/?context=153
0671 [https://perma.cc/XU52-PD98] (last visited Oct. 7, 2025).
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meets a “bona fide occupational qualification” or a reasonable appren-
ticeship requirement.'® The LAD prohibits age-based discrimination
not only in employment, but also in housing, including transactions in-
volving property owners and real estate agents, and in places of public
accommodation such as businesses, restaurants, schools, medical pro-
viders, and government offices."”

2. NEW JERSEY CASE LAW: BERGEN COMMERCIAL BANK V. SISLER

In Bergen Commercial Bank v. Sisler, a plaintiff claimed he was
wrongfully terminated because he was perceived as too young for his
position as operator of merchant credit-card programs.'® The New Jer-
sey Supreme Court held that New Jersey’s Law was “broad enough to
accommodate a 25-year-old plaintiff’s claim of age discrimination
based on youth.”'* The court explained that interpreting the LAD’s
anti-age-discrimination provisions as applying only to workers over
forty would render the LAD “inoperative, superfluous or meaning-
less.”™ The court distinguished the LAD from the ADEA and, for the
first time, set forth the elements of a prima facie case for reverse age
discrimination.'!

Under Sisler, the elements of a prima facie case are background
circumstances supporting the suspicion (1) that a defendant is an unu-
sual employer who discriminates against the majority; (2) that a plain-
tiff was performing at a level that met his employer’s legitimate expec-
tations; (3) that the plaintiff was nevertheless subject to adverse
employment action; and (4) that the adverse employment action was
made because of age.'*

Regarding the first prong, a plaintiff is required to show back-
ground circumstances suggesting that he has been victimized by an
“unusual” employer who discriminates against the majority.'* The
plaintiff can establish such background circumstances by showing

136. N.J. STAT. ANN. § 10:5-2.1 (2025).

137.  About the N] Law Against Discrimination, STATE OF N. J. DEP'T OF L & PUB.
SAFETY, https://www.njoag.gov/about/divisions-and-offices/division-on-civil-
rights-home/know-the-law/ [https://perma.cc/RUP3-P76M] (last visited Oct. 7,
2025).

138. Bergen Com.l Bank v. Sisler, 723 A.2d 944, 947 (N.J. 1999).

139. Id.at957.

140. Id. at952.

141. N.J. STAT. ANN. § 10:5-1-10:5-42 (2025).

142. Sisler, 723 A.2d at 959.

143. Id. at957.
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“either that [he] was better qualified for the position than the minority
candidate selected or that the defendant had some reason or inclination
to discriminate against the majority class.”'*

3. POST-SISLER CASES

Since Sisler'®5, when state and federal law regarding age discrimi-
nation practices contradict, the federal court has deferred to the Sisler
and, again, reiterated that the LAD “reaches discrimination based on
youth as well” unlike the ADEA.'¢

In 2001, two years after the Sisler decision, a New Jersey court and
a federal court disagreed on the following issue: whether the court
should focus on whether age made a difference in the employer’s treat-
ment of the employee, rather than on the size of the age disparity.' In
Swider v. Ha-Lo Industries, Inc., the federal district court determined that
in order to state a prima facie case under the LAD, a plaintiff must show
replacement by “sufficiently” younger or older individual, whether it
be a traditional or reverse age discrimination claim.'

Four months later, in Petrusky v. Maxfli Dunlop Sports Corporation,
the Appellate Division of the New Jersey Superior Court rejected the
federal court’s reasoning.'* The state court explained that this view
“placed too much emphasis on how old or young the employee-plain-
tiff’s replacement was.”'™ Instead, the court determined that the analy-
sis should focus on “whether the claimant’s age, in any significant way,
‘made a difference’ in the treatment he was accorded by his em-
ployer.”"!

144. Id.

145.  Seeid.

146. Wright v. L-3 Comm'ns. Corp., 227 F. Supp. 2d 293, 298 (D.N.]J. 2002).

147. Swider v. Ha-Lo Indus., Inc., 134 F. Supp. 2d 607, 625 (D.N.]. 2001).

148. Reynolds v. Palnut Co., 748 A.2d 1216, 1219 (N.J. Super. Ct. App. Div. 2000).
In Reynolds, the New Jersey court held that a plaintiff alleging traditional age dis-
crimination claim is not required to show replacement by “sufficiently younger”
individuals unless it is a reverse discrimination claim where a plaintiff must show
that the minority candidate was “substantially older” than the plaintiff. Reynolds,
748 A.2d at 1219 (N.]. Super. Ct. App. Div. 2000); In response, in Swider, the federal
district court rejected the Reynold view, explaining that this heightened standard
applies to all age discrimination cases regardless of whether it be a reverse or tradi-
tional claim. Swider, 134 F. Supp. 2d at 625.

149. Petrusky v. Maxfli Dunlop Sports Corp., 775 A.2d 723, 726 (N ]. Super. Ct.
App. Div. 2001).

150. Id.

151. Id.
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In response, the federal district court ultimately decided to defer
to and adopt the state court’s reasoning in Wright v. L-3 Communications
Corporation:

Although this Court, in construing the LAD, is guided by federal
anti-discrimination caselaw ... on questions of New Jersey state
law, I will defer to and adopt the Appellate Division’s interpreta-
tion of the New Jersey Supreme Court’s decision in Sisler. This is
particularly appropriate because the language of the LAD differs
from the ADEA, in that the ADEA applies only to workers forty-
years of age and older.!%

These cases demonstrate the states’ freedom to develop their age
discrimination laws separate from the ADEA unless the state laws di-
rectly contradict the ADEA.' Since Sisler, plaintiffs have filed their re-
verse age discrimination claims with the New Jersey courts, showing
that the LAD has become a viable channel for younger workers facing
reverse ageism to seek relief.'*

E. State Law: Other States

In addition to New Jersey, other states have established similar
legal mechanisms to protect younger workers from reverse ageism.!%

For example, Michigan’s Elliot-Larsen Civil Rights Act (ELCRA)
protects workers of all ages who are discriminated against on the basis
of age, whether discrimination occurred because they were too old or
too young.™ In Zanni v. Medaphis Physician Services Corporation, a thirty-
one-year-old plaintiff had been hired by a defendant employer, later
promoted to account executive, and then terminated.'” The plaintiff al-
leged that prior to her termination, the plaintiff’s supervisor told her
that “her voice sounded too young on the phone and that the clients

152.  Wright v. L-3 Communs. Corp., 227 F. Supp. 2d 293, 300 (D.N.]. 2002).

153. See Cullen, supra note 111, at 304-05.

154. See Moody v. Evans, 2021 N.J. Super. Unpub. LEXIS 4060 at *8-10 (N.J. Su-
per. Ct. Law Div. 2021) (applying the Sisler test, requiring a plaintiff to show back-
ground circumstances suggesting his employer discriminated against younger em-
ployee in favor of older employee); Brokenbaugh v. Exel Logistics N. Am., Inc. No.
01-CV-2273 (RBK), 2004 U.S. Dist. LEXIS 29429, at *16 n.3 (D.N.]. Sep. 27, 2004) (“Un-
like the ADEA, which creates a definite class of protected workers-those 40 years
old and older-the LAD, by its language, imposes no such age-cutoff. This is not a
novel observation.”).

155. OR.REV. STAT. § 659A.030(1)(a) (2025); MICH. COMP. LAWS § 37.2202 (2025).

156. MICH. COMP. LAWS § 37.2202 (2025).

157. Zanni v. Medaphis Physician Servs. Corp., 612 N.W.2d 845, 846 (Mich. Ct.
App. 2000).
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wanted an older account executive.”’*® The court held that the ELCRA
does not limit its protection to older workers and instead “protects
workers who are discriminated against on the basis of youth.”'>
Similarly, Oregon has a law allowing reverse claims by younger
workers.'® Under Oregon law, it is unlawful for an employer to refuse
to hire or employ or to bar or discharge an individual from employment
because of such individual’s age “if the individual is 18 years of age or
older and under 70 years of age.”*®! In Ogden v. Bureau of Labor, an em-
ployer declined to hire a plaintiff, a thirty-year-old applicant, for a job
in a beauty shop in a retirement home because the employer thought
that the plaintiff was too young.'®? The plaintiff and another forty-nine-
year-old applicant were the only applicants, and the court found that
because the employer had “such strong misgivings about [the plain-
tiff]’s age,” the employer did not consider the plaintiff’s other experi-
ence or qualifications during the hiring process.'® The court held that
although the employer did not violate the federal ADEA, it violated the
state law by treating the plaintiff unfavorably “because of age.”'**

F. Foreign Law: Other Countries

Just like the states that allow reverse age discrimination claims,
other countries have already established legal frameworks to protect
younger workers.'5 In the United Kingdom, the Equality Act of 2010
prohibits employment-related age discrimination without any age
limit."® The U.K. simplified the law by combining all previous anti-dis-
crimination laws into a single statute.'®” Under this law, in Brooke Shanks
v. Heat Source Solutions Ltd., Ms. Shank, a twenty-one-year-old show-
room manager, won a reverse age discrimination case against her

158. Id.

159. Id. at 847.

160. OR.REV. STAT. § 659A.030(1)(a) (2025).

161. Seeid.

162. Ogden v. Bureau of Labor, 699 P.2d 189, 190 (Or. 1985).

163. Id.at192.

164. Id.

165. See supra Part III.C-E; N.J. REV. STAT. § 10:5-2.1 (2025); MICH. COMP. LAWS
§ 37.2202 (2025); OR. REV. STAT. § 659A.030(1)(a) (2025).

166. Sheila Callaham, U.K.’s Willingness to Protect Younger Individuals from Age
Discrimination Not Likely in U.S., FORBES (Dec. 7, 2019), https://www .forbes.com/
sites/sheilacallaham/2019/12/06/unlike-this-close-allys-willingness-to-protect-
younger-workers-from-age-discrimination-us-not-likely-to-follow-suit/  [https://
perma.cc/SARV-EU3S].

167. Id.
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former employer after being told she was “too young for the job,” and
its managerial duties were “too much responsibility” for someone who
was “only 21.”168

Countries in Asia, where reverse ageism can manifest in part due
to Confucian culture’s emphasis on filial piety,'® have also enacted sim-
ilar laws."”® In South Korea, The Prohibition of Age Discrimination in
Employment and Aged Employment Promotion Act (AEPA) covers
younger workers’ discrimination claims without any age limits.'”* In
addition to the enactment of the AEPA, amendments to the Labor
Standards Act in 2019 introduced statutory prohibitions on workplace
harassment and has had tangible results in reducing such problems as
discrimination, physical violence, and unfair labor practices based on
hierarchical superiority within the workforce, and recognizing work-
ers’ rights that were not fully protected by pre-existing labor and em-
ployment law.'”?

168. Miss Brooke Shanks v. Heat Source Solutions Ltd [2019] 4103660 (Scot.),
Gov.UK (Nov. 29, 2019), https://www.gov.uk/employment-tribunal-decisions/miss
-brooke-shanks-v-heat-source-solutions-1td-4103660-2019 [https://perma.cc/UZ9U-
EXHS].

169. Malavika Menon, Too Young for the Job: Tackling ‘Reverse Ageism’ in the Work-
place, THE STRAITS TIMES (Nov. 21, 2024, at 14:07), https://www.straitstimes.com/
opinion/too-young-for-the-job-tackling-reverse-ageism-in-the-workplace  [https://
perma.cc/5TE7-C6UR]; Liat Ayalon & Senjooti Roy, Combatting Ageism in the Western
Pacific Region, 35 THE LANCET REG'L HEALTH-W. PAC. 1, 2 (2023) (“older people in
Eastern countries were seen as having the highest moral standard and their children
were expected to care for them and guarantee their material wellbeing, obey their
wishes and preferences, and bring them honor and respect.”).

170. South Korea, AGEDISCRIMINATION.INFO (Aug. 31, 2023), https://www.age-
discrimination.info/international-age-discrimination/south-korea [https://perma.cc
/W4EK-3B2R].

171. Goyongsang yeonlyeongchabyeolgeumji mich golyeongjagoyongchogjin-e
gwanhan beoblyul [Act on Prohibition of Age Discrimination in Employment and
Elderly Employment Promotion], art. 4-4(1) (S. Kor.), https://elaw Kklri.re kr/eng_
mobile/viewer.do?hseq=37583&type=parté&key=40 [https://perma.cc/ZA33-E7XW]
(online database providing English translations of Korean statutes published by the
Korean Legislation Research Institute).

172. Jigjang Nae Goelobhim Geumjibeob [Labor Standards Act: Prohibition
against Workplace Harassment], Chapter VI-2. art. 76-2 (S. Kor.), https://elaw.
Klri.re.kr/kor_service/lawViewMultiContent.do?hseq=50315 [https://perma.cc/AA
65-5CSK] (online database providing English translations of Korean statutes pub-
lished by the Korean Legislation Research Institute); Jigjang Nae Goelobhim Paele-
odaim-ui Jeonhwan:
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analyzing the social impact of the amendments to the Labor Standards Act in 2019).
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IV. Recommendation

Age discrimination, whether it be traditional or reverse, is real
and has become a serious problem.'”? Moreover, as the intergenera-
tional wealth gap and cultural gap between generations grow in this
aging society,'” reverse age discrimination is becoming a larger prob-
lem than ever before.'”> Other countries like the U.K. or South Korea are
already tackling the problem under their anti-discrimination laws.!”®

Following this global trend,'”” Congress and state legislatures
should take action to help younger workers in Illinois have full legal
recourse. Amending the law to include reverse age discrimination
claims is the best way to make societal change under two theories: de-
terrence theory and cognitive dissonance theory.'”®

Under the deterrence theory, outlawing reverse age discrimina-
tion by imposing sanctions can deter people from engaging in discrim-
inatory behaviors."”” Under the cognitive dissonance theory, people’s
behavior and their underlying attitudes can change in line with evolv-
ing government policies since people need to reconcile the gap between
their attitudes toward younger generations and new laws strengthen-
ing protections for younger workers." As described above, other coun-
tries have already witnessed the actual effects their laws have had on
society.

Below, this note proposes four solutions. One possible solution
would be to amend federal law—either the ADEA or Title VIL

Should End Workplace Harassment for All Workers, HUMAN RIGHTS WATCH (Mar. 5,
2025, at 13:56 ET), https://www.hrw.org/news/2025/03/05/south-korea-should-end-
workplace-harassment-all-workers [https://perma.cc/VH3V-T6QN] (noting the stat-
utory gaps that the 2019 amendments to the LSA have failed to cover).

173. Seb Murray, Reverse Ageism Is Real and Ouverlooked, KNOWLEDGE AT
WHARTON (Sep. 3, 2024), https://knowledge.wharton.upenn.edu/article/reverse-
ageism-is-real-and-overlooked/ [https://perma.cc/5SPZH-55AT].

174. Id.

175.  See Peter Brinckerhoff, Understanding the Different Cultures of Different Gen-
erations, THE BRIDGESPAN GROUP (2013), https://www.bridgespan.org/getmedia/
70b10c2e-c340-4b61-946e-b9a198291e9e/Understanding-the-Different-Cultures-of-
Different-Generations.pdf [https://perma.cc/F38]-MVLW].

176. See Alysia Blackham, Falling on Their Feet: Young Workers, Employment and
Age Discrimination, 44 INDUS. L. J. 2 (2015); see, e.g., Fuente-Nufiez, Cohn-Schwartz,
Roy & Ayalon, supra note 29 (“1 in 3 younger workers reported reverse age discrim-
ination in UK”).

177.  See supra Part IILF.

178.  'WHO, supra note 35, at 95.

179. Id.

180. Id.
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Additionally, regardless of whether federal law changes, states can
amend their laws to recognize reverse discrimination claims. Lastly,
there are non-legal measures: encouraging companies to implement
HR policies or programs that create a healthier work culture.

A. Federal Law: Amend the ADEA

To begin with, the most effective and strongest way to safeguard
younger Illinois workers’ rights is to amend the federal ADEA. The
ADEA should be amended so that it both (1) recognizes age discrimi-
nation claims by workers of any age and (2) allows reverse discrimina-
tion claims.

When revisiting the Cline decision, it is evident the nature of “age
discrimination” discussed by the Supreme Court twenty years ago has
significantly changed and diversified over time." In Cline, referring to
the legislative record before Congress in 1967, the Court explained:

Nor is it remarkable that the record is devoid of any evidence that
younger workers were suffering at the expense of their elders, let
alone that a social problem required a federal statute to place a
younger worker in parity with an older one. . . . One commonplace
conception of American society in recent decades is its character as
a ‘youth culture,” and in a world where younger is better, talk about
discrimination because of age is naturally understood to refer to
discrimination against the older. (emphasis added)!®

Note that the studies and reports the Supreme Court relied on
were conducted almost sixty years ago.'® Given that research on re-
verse age discrimination was scarce in and before the 2000s, the Su-
preme Court might have been right to disallow the reverse discrimina-
tion claims in 2004."® Even if the Court’s ruling twenty years ago was
correct, the situation now is different. Now, numerous studies have
demonstrated the prevalence of reverse ageism, and the definition of
age discrimination has also evolved.'® It is true that “youth culture” or
a “world where younger is better” remains intact.'® This world,

181. See Part ILB.

182.  Gen. Dynamics Land Sys. v. Cline, 540 U.S. 581, 591 (2004).

183. Id. at 587 n.2-3. The legislative record cited in the decision includes con-
gressional findings, testimony, and the studies conducted before 1967, including the
1965 Wirtz Report and specific proposal made by the Secretary for Fair Labor Stand-
ards Amendments of 1966.

184. See supra sources and text accompanying notes 31, 42.

185.  See supra Part ILB.

186. See Cline, 540 U.S. at 590-91; see supra Part ILA.
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however, coexists with the so-called “youngism (youthism),” a real so-
cial problem.'¥

Moreover, eliminating age limits and allowing reverse claims
does not equate to taking away existing protections for older workers,
the core group Congress intended to protect. Instead, expanding the
law would not only protect younger populations but also increase pro-
tection for older populations by allowing their reverse discrimination
claims. For example, a forty-year-old who was denied a promotion in
favor of a fifty-five-year-old can seek relief under this system.'®

Since 1967, the ADEA has firmly established itself as the go-to fed-
eral vehicle for remedying age discrimination.'® Amending the ADEA
will allow workers of any age to rely on this stable vehicle to seek legal
recourse.” According to the EEOC, age-related claims have increased
over the years.” The EEOC resolved 29,868 claims from 2004 to 2005,
compared to 45,024 from 2016 to 2017."2 From 2009 to 2022, age-related
EEOC charges filed by workers in Illinois accounted for almost twenty-
five percent of all EEOC charges received for Illinois.'*

During the EEOC public meeting marking the ADEA’s fiftieth an-
niversary, one expert from the American Association of Retired Persons
Foundation Litigation (AFL) also testified that the ADEA has become a
“second-class civil rights law.”'** Furthermore, studies show that the
ADEA had “a small positive and significant effect” on older workers’

187. Francioli & North, supra note 41, at 2591-92.

188. If the Cline case, brought by the plaintiffs between the ages of forty and
forty-nine, were brought before the Supreme Court in today’s era, the ruling might
have been different. See Gen. Dynamics Land Sys. v. Cline, 540 U.S. 581 (2004).

189. Victoria A. Lipnic, The State of Age Discrimination and Older Workers in the
U.S. 50 Years After the Age Discrimination in Employment Act (ADEA), EEOC (June
2018), https://www.eeoc.gov/reports/state-age-discrimination-and-older-workers-
us-50-years-after-age-discrimination-employment [https://perma.cc/R4NZ-4XN6].

190. See id.

191. Enforcement and Litigation Statistics, EEOC, https://www.eeoc.gov/data/en-
forcement-and-litigation-statistics-0 [https://perma.cc/65V8-QKE5] (last visited Oct.
7,2025).

192. Id.

193. FY 2009-2022 EEOC Charge Receipts for IL, EEOC, https://www.eeoc.gov/
statistics/enforcement/charges-by-state/IL  [https://perma.cc/KD4B-MWQG] (last
visited Oct. 7, 2025).

194. The Age Discrimination in Employment Act: Looking Back at the Last Fifty Years,
MAYNARD NEXSEN (Oct. 11, 2017), https://www.maynardnexsen.com/publication-
The-Age-Discrimination-in-Employment-Act-Looking-Back-at-the-Last-Fifty-Years
[https://perma.cc/X6ZS-4AFB].
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overall employment.' These statistics and testimony show that the
ADEA has become a popular mechanism for obtaining legal redress,
which warrants broadening the scope to improve younger workers’
employment opportunities and experiences.'*

To avoid triggering excessive litigation, Congress or the courts
could impose limits on reverse discrimination claims. They could apply
a “substantially older” standard just like the “substantially younger”
standard that applies to traditional claims.’” In other words, to estab-
lish a prima facie case for reverse age discrimination, a plaintiff must
demonstrate that an adverse employment action occurred under cir-
cumstances such as being replaced by a “substantially older” person or
being treated less fairly than “substantially older” employees in similar
situations.

This limit will mitigate the prospect of workers filing potentially
frivolous claims. For example, a twenty-seven-year-old employee re-
placed by a thirty-one-year-old candidate alleging reverse age discrim-
ination may not prevail. The “substantially older” standard would
serve as a safety valve for preventing and alleviating undesirable side
effects.

B. Federal Law: Amend Title VII

If Congress amends the ADEA as suggested above, there is no
need to further change federal law. An alternative approach, however,
would be to include age discrimination in Title VII and repeal the
ADEA. Title VII has already recognized reverse discrimination claims
based on its five protected categories: race, color, religion, sex, and na-
tional origin.'”® Congress could adopt age as the statute’s sixth cate-
gory, allowing both traditional and reverse discrimination claims with-
out any age limit, just like the U.K. did when enacting the Equality Act
2010, a unified employment discrimination law, covering nine

195.  WHO, supra note 35, at 96 (citing Scott ]. Adams, Age Discrimination Legisla-
tion and The Employment of Older Workers, 11 LAB. ECON. 219, 220 (2004)).

196. WHO, supra note 35, at 96; The Age Discrimination in Employment Act: Looking
Back at the Last Fifty Years, supra note 195.

197.  See O’Connor v. Consol. Coin Caterers Corp., 517 U.S. 308, 313 (1996) (“Be-
cause the ADEA prohibits discrimination on the basis of age and not class member-
ship, the fact that a replacement is substantially younger than the plaintiff is a far more
reliable indicator of age discrimination than is the fact that the plaintiff was replaced
by someone outside the protected class.”) (emphasis added).

198.  See supra Part II1L.B.
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protected characteristics, including age.'” There are two major ad-
vantages of unifying employment discrimination law within Title VII:
societal benefits and administrative benefits.

First, integrating age into Title VII is an effective way to elevate
age discrimination to the same level as race or gender discrimination.
By making age discrimination on par with race or gender discrimina-
tion, a single piece of anti-discrimination law can get rid of the idea that
there is a fundamental difference between age and other characteristics,
changing societal perceptions of younger workers and influencing their
opportunities in the workplace.?®

Another virtue of amending Title VII to include age is the admin-
istrative convenience it offers to the victims who suffer both age and
other types of discrimination. It eliminates the need to claim multiple
types of discrimination under separate laws. Given that age discrimi-
nation frequently intersects with racial or gender discrimination,*" this
change will allow for a more streamlined resolution. Although federal
law will still separate employment discrimination claims based on dis-
ability from the Title VII claims by enforcing Title I of the Americans
with Disability Act (ADA),*? “age” deserves to fall within the ambit of
Title VIIL.

C. State Law: Amend the Illinois Human Rights Act

Next is state law. Regardless of whether Congress amends federal
law, the Illinois General Assembly could amend state law to protect its
younger workers.

As described above, in Illinois, the statutory framework is not
geared toward addressing reverse claims by younger generations.”” To
protect younger workers in Illinois, the IHRA, the Illinois law prohibit-
ing employment discrimination, should be amended to remove the age
limits and allow reverse claims.” Even if Congress rejects broadening
the federal ADEA or Title VII, eliminating age limits in Illinois law re-
mains a feasible alternative. While extending the ADEA’s protection to
younger workers could distract from its original intention, the danger

199. Callaham, supra note 166.

200. See WHO, supra note 35, at 94-95.

201. See Collins, Dumas & Moyer, supra note 44.
202. 42U.S.C.§12101.

203.  See supra Part IIL.C.

204. See supra Part III.C.1.
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does not present itself in the same way when amending state laws be-
cause the federal ADEA remains a core protection for older people.

Assuming the IHRA is amended, Illinois courts could borrow
from other states’ decisions to specify how plaintiffs would prove re-
verse discrimination claims.?® To demonstrate, just like plaintiffs in
New Jersey, a plaintiff in Illinois will need to not only pass the four-
prong test under the McDonnell Douglas burden shifting standard,*®
but also show background circumstances supporting an inference that
the plaintiff's employer is one of the “unusual” employers that discrim-
inate against the majority.?”

Further assuming Congress amends either the ADEA or Title VII,
amending the IHRA will provide double safety nets to larger numbers
of younger workers in Illinois. Maintaining a dual system of protection
at both the state and federal levels not only creates general and specific
deterrence effects but also provides plaintiffs with the option to file
their claims in either state or federal court.

D. Non-legal Resolutions: Implement HR Policies and Programs

Lastly, in addition to the legal solutions suggested above, there
are non-legal measures for employers and their HR departments to
adopt: strengthening employee education, launching company-wide
Diversity, Equity, and Inclusion (DEI) programs that allow open, multi-
generational conversations, and creating a young professionals group
within the company for junior employees to speak authentically about
their experiences.””® Along with these softer measures, HR practitioners
should update HR policies and protocols addressing reverse ageism

205.  See supra Part IILD.

206. See Kralman v. Ill. Dep’t of Veterans’ Affs., 23 F.3d 150, 153 (7th Cir. 1994)
(explaining the burden shifting standard: satisfying a prima facie case would estab-
lish a rebuttable presumption of discrimination, shifting the burden of proof to a
defendant to show legitimate reasons for his employment actions; once the defend-
ant articulates a lawful, nondiscriminatory reason for his decisions, the burden
shifts back to the plaintiff to prove that the defendant’s reasons are pretextual).

207.  See also Ferguson v. Robert R. McCormick Tribune Found., 108 F. Supp. 2d
1033, 1038 (N.D. Ill. 2000) (discussing the elements required to show reverse dis-
crimination under the McDonnell Douglas framework, emphasizing the need for
background circumstances supporting an inference of discrimination).

208. Julia Korn, How to Combat Reverse Ageism at Work, FORBES, https://www.
forbes.com/sites/juliawuench/2021/11/02/how-to-combat-reverse-ageism-at-work/
(last updated Nov. 3, 2021, 08:54 ET) [https://perma.cc/GVU7-UM6T].
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within the company and have an anonymous reporting channel for em-
ployees to report any kind of ageism.*”

HR practitioners should also conduct internal investigations
aimed at labeling and eliminating harmful programs that perpetuate
stereotypes.?!’ They should stop providing training seminars about
“generational differences” or workshops inviting Gen Ms and Zs to in-
troduce who these “MZers” are, which reinforces popular misconcep-
tions about the new generation.?"! Because reverse ageism is hard to
spot due to its subtlety,?? HR practitioners should discourage employ-
ees of any age from making “generational jokes” even as passing state-
ments: calling older colleagues “Pops” or “dinosaur,” or using other
ageist language like “OK, Boomer,” “Gen X slackers,” or “Generation
Snowflake (referring to Gen Z).”?"3

V. Conclusion
YOUTH, large, lusty, loving—youth full of grace, force, fasci-
nation,

Do you know that Old Age may come after you with equal
grace, force, fascination?

Day full-blown and splendid —day of the immense sun, ac-
tion, ambition, laughter,

The Night follows close with millions of suns, and sleep and
restoring darkness.**

Walt Whitman’s words capture the inevitable passage of time and
the way each stage of life holds its own strengths and virtues. The poem
offers wisdom that transcends time and generations: the day shines be-
cause night exists, and the night is beautiful because the day precedes
it. Youth, often celebrated for its energy and ambition, does not stand
in opposition to age but rather exists in a continuum. Yet, in today’s
workforce, youth is increasingly seen not as an asset, but as an antonym
or “enemy” of age. *® The very qualities once admired—fresh

209. Mariah Flores, Are Generational Jokes Ever OK in the Workplace?, LINKEDIN
(Nov. 15, 2022), https://www linkedin.com/pulse/generational-jokes-ever-ok-work-
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perspectives, adaptability, and eagerness —are now dismissed as inex-
perience, immaturity, and unreliability.'¢

Despite the severity of the problem, there is a lack of legal re-
course for younger workers in Illinois.?"” The federal ADEA protects
workers aged forty and older but does not extend to younger work-
ers.”® Title VII also excludes age as a protected category.?”” To make
matters worse, the IHRA, the Illinois law prohibiting age discrimina-
tion, provides no protection for younger workers facing reverse age dis-
crimination.”

To address the issue, the note proposes four main solutions:
(1) amend the ADEA by recognizing age discrimination claims by
workers of any age and permitting reverse age discrimination claims*?;
(2) alternatively, amend Title VII and repeal the ADEA by integrating
age as a protected category in Title VII and simplifying the legal land-
scape”; (3) amend the IHRA to remove age limits and allow for reverse
age discrimination claims, thereby safeguarding younger workers at
the state level regardless of federal changes*; and (4) encourage com-
panies to adopt HR policies and DEI programs that promote open dia-
logue between generations to combat generational stereotypes.?®

Unfortunately, as an executive order has been recently issued to
end “radical and wasteful” government DEI programs, similar pro-
grams in the private sector are also on the verge of being treated as “il-
legal and immoral” discrimination programs.?® In this era of deep po-
larization and uncertainty, Congress and companies should strive for
solutions that work for everyone. *” Moreover, as the federal
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administration moves in a direction to reduce diversity and inclusion,
it is imperative for state legislatures to push back and take action.??®

Now more than ever, Illinois must step up to protect workers who
are left outside the statutory scheme. Most importantly, younger work-
ers should not forget what they can bring to the table.?”

justice/trumps-executive-orders-rolling-back-dei-and-accessibility-efforts-ex-
plained [https://perma.cc/LR3A-BCSL].

228. Seeid.

229. Emma Waldman, Am I Old Enough to Be Taken Seriously? HARV. BUS. REV.
(Nov. 25, 2020), https://hbr.org/2020/11/am-i-old-enough-to-be-taken-seriously
[https://perma.cc/7R8T-2HS8E].



